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PREFACE. 


Ih  this  revised  Editioo  of  the  preset  Work,  care  has 
been  taken,  in  aetUtiig  the  references  between  the  two 
volames ;  i.  e.  between  the  Work,  and  its  Appendix. 

In  general,  the  cases  in  the  Appendix  are  distributed 
according  to  the  chapters  of  the  Work,  and  in  the  o|[der 
of  reference. 

Turning-,  however,  olten  upon  ditVerent  points,  and 
being  for  the  most  part  printed  entire,  tlie  reference  to 
such  is  sonielinies  to  a  part  of  the  Appendix,  not  cor- 
leipondinrr  to  the  part  of  the  Work  from  which  it  is 
made.  This  happens  however  in  but  few  instances*  and 
might  have  been  altogether  avoided,  .had  it  oocujrred  io, 
time  to  have  broken  the  cases  alluded  to  into  parts,  dis- 
tributing paiticolar  parts,  accordini^to  the  order  of  the 
Work.  The  dilTereuce,  in  the  actuul  state  ot  the  Appen- 
dix, is  not  great,  and  does  not  atiect  the  utility  of  the 
Work. 

There  is  added  an  Index  of  native  terms.  As  to  suh' 
jeclSf  the  Index  to  the  first  volum/e  is,  in  effect,  one  to  the 
Appepdix,  to  which  the  pages  of  the  first  volume  ^onr 
stantly  refer. 

It  would  ill  become  the  author,  iutroducint^  his  Work 
as  the  only  one  of  the  kind  existing  in  the  English  lan- 
guage,"* to  continue  to  do  so,  after  possessing  a  copy  of 
a  quarto  volume,  entitled  Considerations  on  the  lUndoo 
Law,  as  it  is  current  in  Bengal.  By  the  Hon.  Sir  Francis 
Workman  Macnaghtan,  Knt  ;**  purporting  to  hare  been 
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printed  at  the  Mission  Press,  at  Serampore,  in  1824.  The 
author  of  the  present  Work  first  published  his  in  1825, 
having  been  occupied  upon  it,  at  intervals,  for  years 
before.  Thus  it  appears  that  he  and  his  colleague  on  the 
Madras  Bench,  must  have  been  employed  on  the  same 
subject,  at  or  about  the  same  time  ;  —  unconscious,  in  point 
of  fact,  of  each  otlier's  desi<^n.  The  autlior  of  tlie  present 
Work  had  none  ou  his  part,  till  long  alter  its  publication. 
The  moment  he  heard  of  the  Serampore  publication,  he 
took  every  means  in  his  power  to  possess  hmself  of  a 
copy;  by  inquiries  in  every  direction  at  home,  as  well  as 
by  writing  repeatedly  for  one  to  friends  in  India.  Among 
these,  in  particular,  was  David  Hill,  Esq.  Chief  Secretary 
to  the  Madras  Government,  and  son-in-law  to  the  author 
of  the  "  Considerations.*'  Sufficient  be  it  to  say,  that  his 
inquiries  and  solicitations  were  as  fruitless,  as  they  were 
earnest  They  could  not  but  be  earnest,  considering  the 
object  it  would  have  been  to  him  to  have  had  before  him, 
in  preparing  the  present  Edition  of  his  own  Work,  the  au- 
thentic means  the  work  in  question  was  likely  to  afford  him, 
of  oomparing,  and  contrasting  the  doctrines  of  the  diffe- 
rent schools  of  Hindu  law ;  constituting,  as  these  do,  the 
greatest  difficulty  in  composing  a  treatise  on  the  subject. 
How  they  happened  to  be  so  fruitless,  remains  to  be  ac- 
counted for.  Tiie  work  from  Serampore  does  not  appear 
to  have  been  for  sale  in  this  country.  It  could  be  traced 
to  no  private  hand ;  and  it  was  inquired  for  in  vain  at  the 
India  House.  It  is  more  difficult  to  imagine  how  the  en- 
deavours that  were  used  were  equally  unsuccessful  in 
India.  In  the  following  way  only  can  the  author  of  the 
present  Work  account  for  the  circumstance. 

In  ISOI,  being  then  Recorder  of  Madras,  he  had,  in 
the  discharge  of  his  duty,  as  such,  to  deliver  a  judgment, 
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in  a  suit  between  Hindoos,  tiirnin!;^  upon  the  Icp^litv, 
under  the  Hindu  law,  of  a  particular  adoption.  Tlie  sub- 
ject was  new  to  him  ;  he  was  unassisted  in  investigatiDg  it; 
and  the  lights,  by  which  he  had  to  find  his  way  to  ft  legi- 
tittate  conclusion,  were  comparatiyely  scanty,  as  may 
appear  by  the  reference  made  to  it,  in  the  present  Work.(*) 
It  bristled  moreoTer  with  points.  A  note,  published  by 
him,  amongr  other  notes  of  the  kind,  on  his  quitting  his  seat 
on  tlie  Madra'i  Bench,  siuticieutly  shews  the  punis  at  least 
taken  by  him,  in  foriniuLi:  ^^'^  which  he  arrived. 

This  judgment,  the  author  of  "  Considerations,"  &c.  takes 
occasion  to  examine,  in  the  work  alluded  to. — That  the 
tone,  in  which  that  examination  is  conducted,  may  have 
led  common  friends  rather  to  withhold  the  book  containing 
it,  is  not  altogether  improbable.  And  what  is,  if  any  thing, 
eoofirmatoty  of  this ;  a  copy  of  it  has  at  length  reached 
him,  within  a  very  recent  period  only,  addressed  to  him 
at  his  bankers'  in  town,  he  knows  not  by  whom,  and  has 
no  means  of  ascertaining. 

Without  seeking  to  defend  the  judgment  that  has  been 
arraigned,  it  must  not  be  forgotten,  that  the  law  of  adop- 
tion at  Bengal  (to  which  the  woik  entitled  *'  Considera- 
tions/' &c.  is  confined)  diflers  from  the  law  on  the  same 
tubjeet  at  Madras ; — ^por  can  any  one  have  perused  the 
chapter  upon  it,  in  the  present  Work,  without  being  struck 
with  its  uncertainty  in  general. — We  have  for  this,  indeed, 
the  acknowledgment  of  the  learned  examiner  himself, 
who  takes  for  the  motto  to  his  book, 

•*  Wmn.  taffvim,  obi  jot  ait  vagw.  ut  iaeeitaiB." 

It  is  moreover  consoling,  to  him  whom  it  concerns, 
under  the  ordeal  to  which  his  judgment,  as  Recorder  ol 

(1)  See  voL  i.  p.  lOt. 
VOL.  II.  A 
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Madras,  lias,  by  a  brother  Judge,  been  subjected,  that  it 
was  acquiesced  in  by  parties  deeply  interested  to  liave 
disputed  it,  and  habitually  litigious  j — that  it  remained 
unappealed  from  hy  them,  possessing  competent  advice 
the  matter  in  dispute  amountiog  in  value  to  betwe&a  two 
and  three  hundred  thousand  pagodas,  (or  above  100,000/. 
sterlbg) — ^where  appeals  were  pretty  much  the  order  of 
the  day,  in  a  Court  then  but  recently  instituted,  and  under 
the  direction  of  a  single  Judge. 

Contemplating  the  censure  of  it,  on  the  part  of  the 
learned  person  alluded  to,  in  this  point  of  view,  though 
it  be  not  meant  to  characterize  his  weapon  as — teium 
imbelle;  (on  the  contrary,  bis  pen  is  sufficiently  caustic;} 
it  is,  in  this  instance,  however,  for  the  reasons  given,—- 
nne  iciu. 

With  regard  to  the  work  in  general,  ("  Considerations 
on  Hindoo  Law,**  &c.)  it  is,  from  its  having  come  so 
recently  into  his  hands,  impossible  for  the  author  of  the 
present,  to  avail  himself  of  it,  at  this  moment,  with  refer- 
ence to  his  own.  But  it  is  his  intention  to  lose  no  time 
in  perusing  it  with  care ;  and,  according  as  his  examina- 
tion of  it  shall  lead  to  the  correction  of  errors,  in  the 
publication  now  passing,  on  his  part,  through  the  press, 
he  shall  feel  it  his  duty  to  communicate  the  result,  in  a 
detached  form ; — having  long  since  learnt  that— 3/01  ett 
ei  ab  hoste  doceri.  .  • 

Tm  A*  S* 

Baih,  Jan.  1,  l^JO. 
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NOTE. 


Tbb  initials  C.  E.  and  8w  canazed  to  the  "Hematics,''  in  the 

following  Appendix,  denote  respectively  the  names  of 
Mr.  Colebrooke,  the  late  Mr.  Ellis  of  Madras,  and  Mr. 
Sutherland  of  Bengal. 
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APPENDIX  TO  CHAP.  1. 

ON   PKOPERTY.  * 


2ILLA  OF  YiBRDACRELLUAf . 

March  14,  1810. 

Tcfoovasdeporam  Chrishnmnachariar, 
By  lu8  Vakeel,  Seshadru  Jyeogar, 

V, 

Alamalammaa, 
By  bia  Vakeel,  Syed  Kuasanooden  Cawn. 

(Aata.  vol.  t.  Ik  18.  fli.  tS8.) 

We  send  you  copy  of  the  genealogical  table  in  this 
cause ;  and  you  will  let  us  kuow  which  of  the  parties  is 
to  be  considered  as  heir.  If  the  proprietor  of  a  pro- 
perty authorize  another  to  take  possession  of  it,  and  per- 
form his  funeral  ceremonies  after  his  death,  and  die, 
leaving  an  heir  at  law,  is  the  latter  thereby  disinherited  ? 

Antwer  of  the  Pundit. 

The  gift  by  the  owner  in  his  lifetime  was  competent; 
and  takes  effect  upon  his  death. 
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Remarks. 

This  is  a  consequence  of  the  power  of  giving  ;  which 
is  not  KStrained,  unless  in  the  case  of  land,  the  owner 
having  male  issue  living ;  or  in  that  of  ihe  whole  pro- 
perty, leaving  the  family  thereby  destitute.  Jagan- 
natha's  Digest,  book  ii.  ch.  iv.  ver.  4,  5.  7.  9.  14.  16. 
According  to  the  Smri^Sarat  cited  hy  JagannatKa, 
(voL  ii.  p.  118.)  a  gift  of  the  whole  estate  is  valid, 
but  sinful.  In  the  case  of  land,  however,  the  gift 
would  be  invalid,  if  the  heir  were  a  lineal  male  descend- 
ant, and  did  not  consent  Mit.  on  Inh.  ch.  1*  sect  1. 
S  27.  C. 
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ZILLA  OF  CAMRA. 
May  3,  1810. 

(AotP.  vol.  i.  p.  1 9.) 

1.  If  a  patrimonial  estate  in  land  be  to  be  disposed  of, 
as  danum^  or  gift  to  any  one,  can  the  whole  of  it  be  so 
parted  with,  without  the  consent  of  the  wife  of  the 
donor,  or  resenration  to  her  of  any  share? 

2.  Will  the  conveyance  be  *40od,  by  way  of  assign- 
ment in  trust)  in  the  absence  of  the  donee  ? 

3.  Will  it  be  good,  if  the  gift  consist  in  the  donor  at 
his  death,  saying,  "  Yon  will  take  the  whole  of  my  effects, 

•  together  with  my  debts  ?" 

Amwcr. 

1.  The  wife  should  consent;  and  some  land  should  be 
g^ven  her,  sufficient  for  her  maintenance. 

2.  Though  the  donee  were  not  present,  if  the  donor 
freely,  and  with  gold,  and  pourint^  of  water,  give  before 
witnesses,  it  will  be  according  to  Sastra. 

3.  It  will  not 

Rmarki. 

1.  The  gift  by  the  owner  would  not  be  invalid,  though 
made  witliout  his  wife's  consent. 

2.  No  doubt,  a  gift  may  be  made  to  an  absent  person. 
See  passage  cited  in  notes  to  Jimiita  V4hana,  ch.  i.  %  22. 
And,  coocemfaig  the  delivery  of  gold,  Mit  on  Inh.  ch.  i. 
sect.  1.^31. 

3.  It  wants  the  formalities  of  a  gift.  C. 
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ZILLA  OF  CUDDAPAH. 
Nacliaruqamah  and  Another, 

V. 

Sashummali  and  Another. 

(Aai«,  wcL  L  p.  f  1.) 

The  deceased  Vengunah,  besides  his  son  Singree,  left 
sunriviog  him  the  defendant  Sashummah  his  wife,  a 
daughter,  two  daughters-in-law,  and  a  fraternal  tisler-in- 

law, — all  widows.  In  his  last  illness,  he  directed  that 
after  his  death,  a  certain  sum,  with  his  accounts  and 
honds  being  first  given  to  his  son,  the  residue  of  his  pro- 
per^ should  be  divided  equally  between  him  and  the 
five  widows.  This  was  accordinirly  done ;  and  the  son 
having  since  ditd.  the  two  daiighters-in-law,  above 
alluded  to,  claim  to  be  entitled  to  share  what  he  has  left, 
as  against  the  defendant  Sashummah,  the  mother  of 
Singree  deceased.    Qu.  as  to  their  right? 

Answer. 

The  Uccca.sed  \  enganah,  having  a  son,  had  no  right  to 
make  the  distribution  stated. 

The  opinion  proceeding  to  enumerate  in  order  the 
persons  successively  entitled  by  law  to  inherit  to  Singree, 
conchifh  s  tliat,  in  the  actual  state  of  the  family,  the 
defendant,  the  mother  of  Singree,  and  not  the  partifiB 
claiming,  is  entitled  to  succeed  to  Singree's  share  of  what 
his  father  Venganah  left. 
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By  law,  as  received  in  the  school  that  follows  the 
Mii^har^  SmriH'Chandrk^  aod  MMhamfo^  a  fiither 
is  restnuned  from  giving  awuy  immoveableSt  witbout  the 

concurrence  of  his  sons :  but  he  is  not  precluded  from 
disposing  of  jnoveables  at  his  discretion.  (Mit.  on  Inh. 
ch.  i.8eet  1. 27.)  Considered  then  as  a  gift,  the  dis- 
tribution alluded  to,  which  seems  not  to  have  concerned 
land,  should  not  have  been  deemed  invalid.  No  doubt, 
the  mother  (and  not  the  sisters-in-law)  was  entitled  to 
succeed  to  the  son's  property.  C. 

The  answer  is  no  doubt  correct  iis  it  applies,  Whether 
Venganah  had  or  had  not  a  right  to  make  the  disposition 
he  did  ?  having  been  made,  the  question  to  be  decided  is, 
Who  succeeds  to  Singree?  for  the  previous  distribution  is 

not  sub  Juilicc,  The  preference  uf  the  mother  is  probably 
correct.  E. 


Digitized  by  Google 


10 


APPENDIX  TO 


ZILLA  OF  SARUN. 

(A)  Ram  Towukbl  Tievaree  1 

(B)  Lai  Ram  Tievaree  j  AppeUants. 

V. 

CC)   Four  sons  of  Gliutur  Tiefiuee  1 
(D)    Icq  Lai  Tievaree  J  ^^V^^'*^ 

(Aate,  voL  i.  p.  18*) 

Raggoo  Nath,  deceased,  was  the  father  of  A,  C, 
and  D.   A  is  the  fisither  of  B.   It  appears  that  C  and 

D  having  instituted  in  the  Zilla  of  Sarun  a  suit  against 
A  and  B,  claiming  certain  lands  on  the  ground  of  their 
having  been  assigned  to  A,  by  a  deed  in  writing  by 
fthsai  father  Raggoo  Nath,  contraiy  to  the  Shastre,  ob- 
tained a  decree  in  tlieir  favour  by  the  decision  of  the 
Registrar,  vehich  was  confirmed  in  appeal  by  the  assistant 
judge.    The  appeal  of  A  and  B  to  the  Provmcial 
Court  not  bein^  admitted,  they  petitioned  the  Sudder 
Dewanny  Adawlut  for  a  special  appeal ;  upon  which  that 
Court  referred  to  their  Hindu  law  olficers  the  following 
questions,  arising  from  the  case  as  above  stated,  with  the 
pleas  urged  by  the  appellants. 

1.  Supposing  Raggoo  Nath  to  have  acquired  the  lands 
in  dispute  by  means  of  ancestral  property,  could  he,  in 
that  case,  assign  them  by  deed  to  one  of  his  sons,  to  the 
exclusion  of  the  others? 

2.  Supposing  them  to  have  been  not  ancestral,  but  of 
hb  own  acquisition,  could  he  do  so  ? 
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In  answer f  the  Pundits  replied; 

Thaty  under  the  curcunutances  stated,  the  ikther,  in 
either  case,  was  not  competent  to  assign  over,  by  any 

means,  the  lands  in  question  to  one  son,  without  the 
consent  of  the  others ;  a  &ther  not  having  power  either 
to  give  or  sell  without  the  consent  of  his  sons,  whether 
land  or  slaves,  though  acquired  by  himself,  much  less 

where  they  have  descended  to  him.    And  for  this  they 
referred  to  the  text  of  Menu,  cited  in  the  Mitacshura, ' 
Vyavahara  Madhamfa^  Yira  MiUodaya^  Vwada  Tath 
dava,  Sgc, 

Communicated  by  Mr.  Sutherland. 
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ZILLA  OF  GANJAMf. 
Sept  6, 1805. 

(Am«,  fol.i.  p.  n.«6.) 

A  Brahmin  having  separated  himself  from  his  family 
above  sixty  years  ago,  made  a  formal  division  with  his 
brothers;  and,  having  no  male  issue,  gave  his  meerati, 
or  right  of  conducting  the  religious  ceremonies  in  the 
houses  of  a  certain  class  of  people,  to  his  son-in-law, 
and  died.  His  nephews  and  other  relations  having  put 
in  their  claims,  who  is  entitled  to  it  according  to  the 
Hindu  law? 

Answer. 

The  i^ift  to  the  son-in-law  is  valid,  provided  it  was 
made  with  the.  consent  of  the  giver  s  wife ;  or,  if  he 
had  none,  of  his  mother,  grandmother,  or  other  rela- 
tions whom  it  was  his  duty  t(j  maintain,  subject  to  there 
having  been  other  property  remaininj^  sufficient  for  their 
support  The  owner  may  dispose  of  his  property  as  he 
pleases,  first  setting  apart  enough  for  the  maintenance 
of  his  family. 

licmarks. 

The  necessity  of  every  one  to  provide  for  the  main- 
tenance of  his  iamily,  and  their  consequent  right  to  a 
sufficiency  for  that  purpose,  is  generally  admitted.  The 
concluding  part  of  this  opinion  is  however  too  vague; 
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in  fact,  it  is  not  the  case  universally,  tliat  the  owner 
may  dispose  of  his  property  as  be  pleases.  An  imii- 
mdual  cannot  aUen  his  real  estate,  to  the  pr^udice  of  his 
heirs.  With  respect  to  the  case  proposed,  I  agree  with 
my  Pundit  that  the  gift  was  invalid ;  though  he  thinks 
the  son-in-law,  during  his  wife  s  life,  might,  as  her  re- 
INrewDtatiTe,  have  enjoyed  the  right  conferred.  "  JPa- 
wsMtg^  is  the  technical  name  of  the  object  of  the  gift 
Of  this,  three  descriptions  are  recognized.  1.  The 
*'  KraviagatUy^  or  ancestral.  2.  "  Swayankutay^  or  self- 
■cquired.  3.  '*Agantuka,"  or  temporary.  The  two 
fonner  «re  regarded  as  YrUti^  sabsuteDce ;  and,  by 
custom,  considered  as  analogous  to  real  property.  The 
hut  is  merely  incidental.  From  the  term  "meerass^ 
used  in  the  statement  of  the  case,  (being  an  Arabic 
word,  signifying  heritage,)  it  would  appear  that  the 
disputed  Pamohitya  was  of  the  first  description  above- 
mentioned  ;  in  which  case,  there  can  be  no  doubt  but 
that  the  gift  was  not  valid  against  the  nephews  of 
the  doner.  S. 
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ZILLA  OF  VIZA6APATAM. 
December  17,  1808. 

(Ante.  vol.  i.  p.  IS.) 

The  fomily  of  the  deceased,  a  Hindoo  of  the  Banyan 
tribe,  consisted  of  his  wife  and  the  widows  of  two  sons 
dead  without  leaving  issue  ;  when,  being  at  the  point  of 

death,  he  caused  to  be  drawn  two  instruments  under 
two  several  dates,  purporting,  that  nothing  should  be 
given  to  his  elder  daughter-in-law,  except  the  jewels 
she  had  worn  during  the  life  of  her  husband ;  but  that 
the  younger  one  should  have  some  of  the  moveables, 
beside  her  ornaments ;  and  that  all  the  rest  of  his  pro- 
perty, moveable  and  immoveable,  should  belong,  in 
certain  specified  proportbns,  to  his  blood  relations,  his 
servants,  and  his  widow. — Are  these  instruments  valid  ? 
And,  if  not,  in  what  manner  are  the  three  widows,  i.  c. 
the  widow  of  the  deceased,  and  his  two  daughters-in- 
law,  living  together,  to  divide  the  estate  ? 

Aristvcr. 

The  Pundit,  protesting  against  acts  done  under  the 
influence  of  prejudice  or  resentment,  proceeded  to  say, 
that,  subject  to  the  instruments,  the  control  of  the  whole, 
in  default  of  male  issue,  devolves  on  the  widow  of  the 
deceased  ;  and  there  is  no  authority  for  dividing  the 
property  between  her  and  the  daughters-in-law,  with- 
out her  consent   If  she  consent  to  a  division,  it  should 
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Id 


be  into  four  parts ;  of  which  she  should  take  two,  and 
the  two  daughters-in-law  one  each. 

(Signed)  Dusky  Nahkain,  Sastree. 

Ranarki* 

A  dbposition  of  property  made  under  the  influence 
of  anger,  as  of  any  other  violent  passion,  disturbing  the 

intellect,  is  by  law  invalid.  But  the  objection  must 
appear  from  other  circumstances  than  the  mere  fact  of 
the  disposition  being  different  from  that  which  the  law 
would  have  made  without  it.  The  whole  property  in 
question  was  vested  in  the  father,  and  he,  having  no 
surviving  male  issue,  was  not  restricted  by  law  from 
disposing  of  immoveables,  as  well  as  moveables,  at  his 
discretion.  Whatever  was  not  so  given  away  by  him 
would  devolve  by  inheritance  on  his  widow,  and,  after 
her  death,  on  his  legal  heirs  ;  and,  according  to  an 
opinion  which  is  supported  by  the  author  of  the  V^a^ 
yonti,  a  commentary  on  Vishnu,  the  widows  of  sons, 
who  died  before  their  father,  are  entitled  to  succeed  to 
him.  But  this  doctrine,  on  which  alone  the  daug^hters- 
in-law  could  found  any  pretensions  to  participate,  is  not 
generally  received  in  the  schools  which  follow  the  Mi- 
taahara,  C. — See  Append,  to  ch.  vi.  On  Inheritance. 

Mr.  Ellis,  in  a  remark  reflectiu<r  with  considerable 
freedom  ou  the  Pundit  in  this  case,  was  of  opinion  that 
the  widow  of  the  father  was  the  heir,  and  that  the  dis- 
position of  the  deceased  was  of  no  validity. 
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APPENDIX  TO 


ZILLA  OF  GANJAM. 

(Ante*  vol.  i.  p.  tl.) 

A  Brabmin  having  some  landed  property,  gave  it  to 
his  paternal  nephews,  who  bad  been  divided  from  the 
fitfoily ;  and  died,  leaving  his  widow,  and  a  widowed 

daughter-in-law,  surviving;  luni. — Qu.  was  the  gitt  com- 
petent, according  to  the  Hindu  law  1 

Antwer. 

It  is  defective,  in  not  having  allotted  a  part  for  the 
maintenance  of  the  women ;  a  gift  by  a  roan,  leaving 
his  kxoiiy  destitute*  being  stricUj  fovbidden. 

Remark. 

In  this  case,  the  Brahmin  had  no  male  issue  living ; 
andy  supposing  provision  to  have  been  made  for  his 
widow,  and  dallghte^in-law,  the  gift  lo  the  nephews 
was  probably  valid,  though  the  wife  was  the  heir  at 
law.  S. 
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ZILLA  OF  GANJAM. 

(Ante,  foLi*|>.fJ.) 

A  Brahmin  having  a  son,  and  a  grandson  by  another 
fion  deMased,  a  few  days  before  bis  death,  drew  out  a 
paper  in  the  name  of  Srec  VeneatatwanUoo,  (tlie  god 
wovshipped  at  Tripettyy)  stating,  that  the  whole  of  his 
property  being  divided  into  four  parts,  two  of  them 
should  be  retained  by  himself,  one  belong  to  his  son, 
and  the  remaining  one  to  his  grandson,  the  representa- 
tife  of  his  elder  son  deceased ;  the  two  latter  to  enjoy 
their  shares  durin<^  their  respective  lives,  the  same  after 
their  deaths  to  vest  severally  in  their  widows.  Signed 
by  the  parties,  it  was  attetfed  by  witnesses.  Neverthe- 
less, die  son  subsequently,  before  tiie  death  of  his  father, 
objected  to  the  disposition.  Since  the  death  of  the 
iiftther,  the  widow  of  the  latter  having  brought  a  suit  to 
leeover  the  shares  reserved  by  her  husband  under  the 
wiithig  referred  to,  you  are  to  say  whether  it  be  valid, 
and  she  entitled  under  it  to  the  shares  in  question  ?  Or, 
whether  she  is  entitled  to  be  maintained  only;  and,  if 
so,  how  much  is  to  be  paid  her  annually  out  of  the 
property  for  her  maintenance  ? 

Answer, 

The  writing  alluded  to  is  inconsistent  with  the  Hindu 

law,  according  to  which  the  estate  of  the  father  can 
never  be  inherited  by  another,  while  there  are  sons.  The 
widow,  therefore,  must  be  content  with  maintenance, 

VOL.  II.  B 
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which  should  be  an  annual  allowance,  suitable  to  her 
rank  and  condition. 

Remark, 

The  deed  in  question  does  not  appear  necessarily  in- 
consistent with  the  Hindu  law.  The  only  part  that 
seems  liable  to  future  objection,  is  that  which  stipulates 
the  reversion  of  the  shares  of  the  son  and  grandson  to 
their  widows.  This  would  be  invalid  and  void,  so  far 
as  it  went  to  affect  real  property,  if  the  son  or  grandson 
left  an  heir  preferable  to  their  widows.  As  the  case  is 
stated,  I  do  not  understand  that  the  writing  contained 
any  condition  that  the  two  shares  reserved  by  the  Brah- 
min  shall  survive  to  his  widow.  Did  it,  I  conceive 
that  it  would  be  valid  as  against  the  son  and  grandson 
wbo  voluntarily  signed  it;  though  not  as  against  any 
other  preferable  heir  to  the  widow,  so  far  as  real  pro- 
perty might  be  concerned.  So  that,  during  their  lives, 
the  widow  would  be  entitled  to  their  interest  in  it,  and 
no  longer;  unless  it  continued  to  her  by  operation  of 
law.  S. 
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ZILLA  OF  COMBACONUM. 
September  10,  1808. 

The  deceased,  having  sons  and  daughters,  in  his  life- 
time divided  his  estate  with  his  sons,  giving  to  his  wife 
a  portion  of  land,  for  her  life. — ^Was  the  latter  gift 
valid? 

Antwer. 

It  was. 

Land  may  be  given  by  the  husband  to  his  wife  in 
Stridhana,  and  wiil  be  her  absolute  property. i^)  The  gift 
in  question,  however,  i|>pean  to  have  been  for  life,  and 
aeems  lo  be  merely  an  allotment  fox  maintenance,  in 
which  case  too  it  is  doubtless  Talid,  and  the  land  will  be 
at  the  son's  disposal,  after  the  widow's  death.  C. 

(l)VU•idta,^Si. 
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AVVh  SUDi  TO 


niXA  DF  CHiNQLEPUT. 
October  15, 

A  rotui  having  assigned,  as  part  of  a  portion  for  his 
daughter,  a  female  Faruth  belooging  to  him,  10  the  as 
■IgiUDfiBty  whkh  is  ID  writing,  good? 

Answer. 

If  the  woman  come  within  one  of  the  tive  descriptions 
of  slaves,  that  are  not  to  be  emancipated,  the  portion, 
partaking  of  the  six  essential  qualities  of  Stridhana,  will 

be  good  in  law. 

(Signed) 

T.  iCuvvAMA  Gibamias^  fmSiL 

Eemark, 

Thare  49  nothing  in  the  law  to  pre? eat «  skve  being 
giTO,  like  any  other  ^/mi^frnty,  as  siwplial  pwamat  C 
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A  native  of  Bengal  (Hindoo)  having  ioat  the  aons  thai 
he  had  by  his  first  wife,  in  order  to  reconcile  her  to  his 

purpose  of  taking;  a  second,  settled  some  houses  and 
grounds  upon  her,  but  without  giving  possession  of 
them;  to  obtain  which,  she  brought  an  ejectment  against 
him  in  the  Supreme  Court ;  whidi  the  Pundits  of  the 
Court  considered  to  be  maintainable,  upon  the  ground- 
of  its  being  Sthdhan^t  which  it  was  illegal  for  any  one 
to  withhold ;  repordng,  4t  the  lanM  time,  that  her  domi* 
nioa  Qiver  roal  properly,  derified  from  bar  buB^Mmd,  torn* 
sisted  in  enjoyment,  and  did  not  extend  to  alienation. 

The  opinions  delivered  by  the  Pundits  in  this  case 

appear  conformable  to  the  doctrine  received  in  Bengal. 
A  wife  matf  not  aliene,  as  she  pUaseSy  her  real  "pecu- 
Bar  prepertjf"*  (Siruihana)  bestowed  her  h$i»band;Q) 
but  I  imagine  she  is  absolute  with  respect  to  such  pro- 
perty, derived  from  any  other  quarter.  Jim.  Vah.  ch. 
iv.  sec  1.  §  23.  What  precedes  is  applicable  to  the 
doctrine  of  the  Bengal  school.  Aoootding  to  the 
BentMSy  and  Mithila  atttherities,  the  restrictioa  npoft 
bar  as  to  real  property  is  general.  S. 

(l)Vid.Mpn,p.l9. 
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ZILLA  OF  VIZAGAPATAM. 
January  23, 1810. 

(Aate^TOLL  p.  S7.) 

A  hosband,  rarviving  his  wife,  died,  eaving-  cmly  a 

daughter,  who  succeeding  to  his  property,  which  was 
in  land,  her  husband  took  upon  him  by  writing,  to 
dispose  of  a  part,  of  it  to  a  Brahmio,  the  wife  objecting 
at  the  time  to  the  alienation.  The  granter  having,  in 
consequence  of  this  opposition,  got  back  the  deed,  the 
Brahmin  brought  his  action  to  recover  the  land,  insist- 
ing on  his  right  under  the  grant  On  reference  to  the 
Pundit  of  the  CSourt,  he  is  of  opinion  ihat  the  rig^t  of 
the  daughter  to  succeed  was  clear:  and  that  the  hus- 
band had  no  power  to  dispose  of  any  part  of  the  land 
so  descended,  withou  her  consent 

Remark, 

Here  tho  married  daughter  inherited  in  default  of 
male  issuey  widow,  or  unmarried  daughter. — ^Mitacsh. 
on  Inh.  ch.  ii.  sect  2, 3,  &c.   Her  husband  was  precluded 

from  using  his  wife's  property,  unless  for  the  performance 
of  some  indispensable  duty,  or  in  circumstances  of  dis- 
tTMs. — ^Ibid.  sect  xi.  32.  C. 
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ZILLA  OF  BBLLARI. 
July  23,  1808. 
Hammuckah,  v»  Rungapah. 

(Ante,  Tol.  i.  p.  ?7.) 

The  JOefendant  states,  that  toward  payment  of  the 
money  adjudged  due  from  him  to  the  Plaintiff,  by  the 
decree  of  the  Court,  his  only  property  consists  in  the 
ornaments  worn  by  his  wife,  who  is  yet  but  seven  years 
of  age.  Are  they  liable  to  be  seized  in  this  case,  in 
execution  for  the  debt  in  question  ? 

Answet, 

It  appears  from  Catyayana,  that  a  husband  cannot 
appropriate  jewels  given  to  his  bride,  even  for  his  neces- 
aaiy  maintenance;  and  the  judgment  recovered  by  the 
Plaintiff,  must  be  satisfied  by  other  means. 

Remarks, 

The  answer  supposes  the  ornaments  to  be  the  wifes 
property  (Slridhana),  given  to  her  outright;  but  the 
question  leaves  it  dubious  whether  they  might  not  be 
the  husband's,  and  only  allotted  to  her  for  wear.  In 
distress,  the  husband  may  for  his  relief,  take  his  wife  s 
separate  property  (Slridhana) — Mitacsh.  on  Inh.  ch.  ii. 
sect  xi.  ^31. — But  he  is  not  compellable  by  a  cre- 
ditor to  do  so ;  in  other  words,  the  creditor  cannot  seise 
the  wife's  goods  in  execution  for  the  husband  s  debt. 

C. 
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One  of  the  circumstaDceSy  under  which  the  husband 
may  take  the  woman*s  prcperiy  of  bis  wife  is,  "  under 
"  arrest.'*  The  creditor  indeed  conld  not  seiie  the  jewels 
in  possession  of  the  wife,  and  forming  her  Stridhtma ; 
but  he  might  have  arrested  the  husband^  who  might 
then  have  legally  appropriated  them  to  the  payment 
of  his  debt.  E. 
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ZILLA  OF  CHINGLEPUT. 
-  May  31, 1803. 

(Ante,  ToJ.  i.  p.  S3.) 

On  reference  to  the  Pundit,  as  to  [the  form  and  effect 

of  a  deed  of  Struihana,  he  certified  iii  substance  as 
follows ; 

Answer, 

StrMana  means  an  estate  given  to  a  woman.  In  a 
deed  conferring  it,  the  year  and  month  should  be  men- 
tioned, with  words  to  the  effect  following : — "  I  give 
''you  so  much  out  of  my  estate  as  MungaU  Drauya, 
"  or  matrimonial  portion ;  (literally,  ceremony  money ;) 

and  you  are  to  enjoy  it  as  your  own.**  The  property 
so  given  descends  from  her  to  her  daughter;  if  she 
have  no  daughter,  to  her  son. 

(Signed)      T.  Kistkama  Chariab. 

Remark. 

This  is  deduced  from  g^eneral  maxims  concerning  the 
form  of  a  solemn  deed.  Given  to  her  by  her  kiosman 
•t  ber  mwriaft,  or  before,  or  subsequently  to  it,  tbe 
property  ii  ber  Stridkmm.  See  MitMsh.  on  Inb*  ch.  ii. 
sect,  x'l, — For  succession  to  it  after  her  death,  see  Id. 
sect.  zi.  11,  12,  etseq. 
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The  Pundit  (m  a  case  misring)  reported,  that  if  a 
man  having  been  in  possession  of  the  land  of  another  for 

twenty  years,  the  owner,  living  in  the  same  village,  in  all 
thattime^  make  no  daim,  it  becomes  the  property  of  the 
occupier;  and,  on  the  same  principle,  if  one  have  been 
allowed  to  retain,  undemanded,  another's  money  for  ten 

years,  the  lender  living  all  the  time  in  the  same  village,  it 
is  irrecoverable. 

Remarks, 

See  Jaganiiaiha*8  Dig.  b.  1.  cxiii.  C. 

This  is  not  the  law,  according  to  authorities  in 
this  (the  Southern)  part  of  India,  Vijnyaneswara,  after 
a  long  argument,  rules,  that  it  is  the  perithabk  product 
only  of  land  that  cannot  be  recovered  after  the  expira- 
tion of  twentyy  and  of  other  property  after  ten  years, 
such  land,  or  other  property,  having  been  enjoyed  to  the 
ezcliiflton  of  the  owners,  by  his  de&ult,  or  in  his  view. 
With  regard  to  Utndj  he  holds  that,  if  kgal  acquitUum 
can  be  disproved,  even  after  the  expiration  of  a  hundred 
years,  (considered  as  the  measure  of  the  life  of  man,) 
ownership  is  not  established  by  possession;  and  he 
accoidingly  declares,  that  **  even  bqrcmd  the  period  of 
"  memory,  if  there  exists  a  enrrent  tradition  of  the  Ukgtdity 
"  of  the  acquisition^  the  enjoyment  is  not  valid."  And  it 
is  observable,  that,  to  render  it  so  in  any  case,  it  must 
have  been  in  view  of  the  owner.  In  hid,  accord- 
ing to  the  original  and  correct  doctrine  of  the  Hindu 
law,  enjoyment  or  possession  can  never  be  cause  of 
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ownenhtp,  it  U  a  presumption  of  it  only ;  but,  if  the 
want  of  ori^nal  title  can  be  shewn,  ihe  pomflHoiy 

holder  may,  at  am/  timCy  be  divested  of  the  property. 
This  applies  not  merely  to  land,  but  to  property  of 
eveiy  description.  The  Hindu  canon  is,  "  Acquisition 
"must  be  shewn;**  sll  else  is  exception.   Menu  says, 

"He  who  enjoys  without  ownership  for  many  hundreds 
"  of  years,  the  Lord  of  the  earth  shall  inflict  on  that 
"  criminal  the  punishment  ordained  for  thieves."  E. 
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APPENDIX  TO  CHAP.  II. 

ON  MARRIAG£. 


BOMBAY. 
Broach.— -Court  of  Adawlut,  Jan.  25, 1912. 

(Ante,  vol.  i.  p.  36.) 

Upon  the  case  refened,  and  consideration  of  the 
law,  it  appears  to  us,  that  the  right  of    Wi^dan^  or 

betrothing  a  girl,  and  of  marrying  her  after,  belongs,  in 
the  first  instance,  to  the  father;  if  be  be  not  living, 
then  to  the  paternal  grandfather;  failing  him,  to  the 
brother  of  the  girl ;  if  she  have  no  brother,  to  her  paternal 
uncle ;  in  default  of  such  relation,  to  her  male  cousins 
on  the  same  side ;  and,  ultimately,  to  her  mother. 
In  the  present  case,  the  girl's  paternal  uncle  has  the 
rights-Referring  to  a  text  in  the  MUaahara, 

(Signed)      Nurbhutram,  SaHree. 

Walubhram,  kiaslru. 

Retiiork* 

The  passage  in  tlie  Aliiacshara  is  part  of  Yajnya- 
walcya's  text  (part  i.)  — "  The  father,  paternal  grand- 
''fiither,  brother,  kinsman,  remote  relations,  (jocu/ya,) 
"  and  modier,  are  the  persons  to  give  away  a  damsel ; 
'*  the  latter  respectively,  on  failure  of  the  preceding." 

C, 
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ZILLA  OF  CHINGLEPUT. 
May  31,  1803. 

(Aate,  Toi.  i.  p.  39.) 

(0  On  reference  to  die  Pandit,  m  to  the  form  and  effect 

of  a  deed  of  Stridhana^  he  certified  in  substaace  as 

Armoer. 

^ridhana  means  an  estate  given  to  a  woman.  In  a 
deed  conferring  it,  the  year  and  month  should  be  men- 
tioned, with  words  to  the  effect  following : — "  I  give 
"yon  so  much  out  of  my  estate  as  Mungale  DramfO^ 
"or  matrimonial  portion  (literally,  ceremony  mon^); 
"and  you  are  to  enjoy  it  as  your  own  "  The  property 
80  given  descends  from  her  to  her  daughter;  if  she 
have  no  daughter,  to  her  son. 

(Signed)      T.  Kistkama  Chariar. 

Remark, 

This  is  deduced  firom  general  maxims  conceming  the 

form  of  a  solemn  deed.    Given  to  lier  by  her  kinsman 

9lk  her  marriage,  or  before,  or  subsequently  to  it,  tlie 
pipperty  is  h«r  Stridhmm,  See  Mitacsh.  oa  Inh.  ch.  ii. 
•act  II. — For  sucoession  to  it  after  her  de^kh,  see  Id. 
sect  yi.  U,  12,  et  seq.  C. 

(1)  MiiplMtd bdoogiiif  to  tbs  prreeding  chapter. 
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ZILLA  OF  VERDACHELLUM. 
Narasummall^  v,  RagaYendrachoree. 
Not.  24, 1809. 

(Aiit«»  veL  i.  p.  M.) 

A  son  refbaes  to  mdntain  bis  mother,  alleging  that, 
without  his  consent,  she  married  off  two  of  her  daugh- 
ters, receiYing  at  the  time  a  certain  sam  from  each  of 
their  reqiectiYe  ImsbaDds. — 1.  Does  this  exonerate  him 
from  the  obligation  of  maintenance? — 2.  Is  she  entitled 
to  retain  money  so  received  ? 

Answer, 

The  son's  obligation  of  maintenance  is  not  discharged 
bv  what  is  stated,  neither  can  he  call  his  mother  to 
account  for  the  money  in  question  received  by  her,  pro* 
Tided  it  were  g^ven  to  her  for  her  own  use. 

Remarks. 

The  brother  of  the  girls,  not  the  mother,  had  the 
right  to  give  them  in  marriage.  But  she  does  not  for- 
feit her  maintenance  by  that  assumption  of  the  son's 

privilege.  —  As  to  the  receipt  of  money  for  giving  a 
damsel  in  marriage,  it  is  reprobated  by  Menu,  ch.  ix. 
Ter.  98,  and  100.  Being  a  present  voluntarily  given  to 
the  mother,  it  cannot  be  claimed  by  her  son,  nor  set  off 
against  her  maintenance.    He  had  no  right  to  any  gra- 
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tDitjr  for  ihe  marriage  of  his  sisten,  and  therefore  cannot 

claim  it  as  hia  due.  G. 

The  mother  had  do  right  to  marry  the  daughtecs 
without  the  consent  of  her  son,  under  whose  protection 
she  and  they  were ;  but  he  ought  to  have  prevented  it 

at  the  time.  E. 
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MADRAS. 

Sudder  Dewanny  Adawlut. 

(Ante,  vqI.  i.  p.  19*  3S.) 

A  Hindoo,  employed  in  the  army,  dies,  leaving  at  liis 
death  a  betrothed  wife,  with  whom  consummation  had 
not  taken  place;  together  with  coDCubmes,  and  both 
adopted  and  illegitimate  children;  and,  with  respect  to 
property,  a  pension  payable  to  his  heir8.-^Who  are,  in 
this  case,  his  iieirs  ? 

Answer. 

(*)The  adopted  children  are  entitled  to  the  pension, 
subject  to  the  obligation  of  maintaining  the  concubines. 
It  b  so  held  in  Vivamlabhatigamaoa,  "  on  partition  of 

patrimony."   But  it  is  not  said  that  women  with  whom 

marriage  has  not  been  consuniinated,  and  illegitimate 
children,  have  any  claim  to  inherit. 

(Signed)      Vencatasa,  SaHree. 

Remark, 

If  what  is  here  called  betrothmeni  be  the  first,  or  real 

marriapre  (for  the  fetching  home  of  the  bride  at  the  age 
of  puberty,  commonly  called  the  second  marriage,  is 
merely  the  solemnization,  not  the  celebration  of  the  rite) 
—the  woman  cannot  be  married  again,(*)  (except  in 

(1)  Vid.  pMt,  p.  85 — S.  C. 

(f )  III »  tele  cun  befare  dw  Sadder  Dewwny  Adkwlat,  ef  Mediae,  vbete  e  aiar> 

riege  h«d  bera  intemiptrd  by  the  death  of  the  hasbontl,  subsequent  to  betroth- 
ment,  and  beforo  consuminauon }  the  young  woman  who  sarriveU,  claimed  to 
inherit  to  the  deceaeed  a*  iiie  iridour;  «r  lo  betMided  «t  leaec  to  mmtBUatm 
oat  of  hi«  aaaetB.  But  the  suit  wse  cenpnaieel.  Vracetenun  v.  VeaeetMOO- 
bomell.  Fonrth  Tern,  18t4. 
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some  castes,  where  custom  supersedes  the  lawy— and, 
as  I  know  of  no  distinction  made  by  the  Hindu  priests 
between  commmmation  and  aon«coiMwimniation,  aha  is, 
in  mj  opinioiiy  entitled  to  be  considered  in  emy  respect 
as  a  wife*  E* 


VOL.  ir. 
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BOMBAY. 
Bioucb. — Court  of  Adaw  iut,  6ept.  G,  1811. 

(Aate.  vol.  a.  p.  t9. 36.) 

In  the  case  of  Kubyan,  wlio  Hrst  betrothed  his 
daughter  to  Pranwulub,  the  brother  of  Ruseek,  and 
afterwards  to  Vesoor,  on  complaiDt,  the  custom  of  the 
caste  having  been  ascertained,  by  assembling  witnesses 
liom  H roach,  Oklesum,  and  Hansit,  it  appears,  tliat 
where  the  hrst  betrothment  has  been  accompanied  with 
presents,  it  is  conclusive;  and  it  appearing  in  this  case 
that  the  one  in  question  was  accompanied  by  the  de- 
livery of  a  sum  of  money,  as  part  of  the  Pulla,  or  bridal 
presents,  we  are  of  opinion  that,  as  well  according  to 
the  custom  of  the  castes,  as  the  law,  the  first  betroth- 
ment ougbt  to  be  established,  and  have  its  effect;  it 
being  ordained  in  the  Mitacskara^  that  a  girl  shall 
only  be  betrothed  once,  unless  the  betrothment  that 
has  taken  place,  be  liable  to  be  revoked  for  sufficient 
reasons,  such  as  disease,  bad  conduct  in  the  man,  and 
the  like. 

(Signed)  Nurbhuvkam,  Sastree. 

WuLUBHRAAi,  Hastrec, 

Remark. 

See  passages  cited  by  Jagannatha,  book  iv.  ver.  180. 
also,  ver.  17G,  and  i/S.  C. 
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BfOMk^^oiirt  of  AdawhiL 

feUlMr  in  lU»  €iBS0  fattVidg  beticrtlic^  hit  daugh- 
ter, far  eondldmtioil  df  tf  imti  6f  movey  siipittlated, 
b^tpothment  id  it^oor  Tttfa  ^  and,  on  pAyittent  of  l^e 
money,  it  camiot  be  set  aside ; — otherwise,  it  may. 

Remark, 

See  JaganliiaUia^s  Digest,  book  v.  ver.  499.  3. 
Menu,  ch.  iiL  ver.  31.  and  MUacsh,  ch.  i.  sect  4.  6. 
There  is  no  special  pro^sknk  ht  the  law  for  the  case  of 
a  pit>mi8e  to  contract  an  Asufa  flflanckigiii  Th^  teftour 
of  the  agreement  must  determine,  whether,  under  the 
breach  of  such  promise,  the  stipulated  sum  is  to  be  re- 
cowed,  or  a  compensatioii.  C. 


c2 
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BOMBAY. 
Broach. — Court  of  Adawlut 

The  betrothment  in  question  cannot  stand,  the  Mi- 
tacshara  declaring  that  those  only  whose  g<^ra  are 
Dot  the  same  may  be  betrothed  to  each  other.  And 
whatever  bridal  presents  may  have  been  given  by  the 
boy's  father  or  family  to  the  father  or  family  of  the  girl, 
must  be  returned. 

(Signed)         Nurbu  u  y  ham,  Sastree, 


Remark. 
See  Menu,  ch.  iii.  ver.  6. 


C. 
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ZILLA  OF  COMBACONUM. 

(Ante,  vol.  i.  p.  58.) 

1.  A  man  having  engaged  a  young  girl  as  wife  to 
his  son,  if,  on  his  way  to  fix  a  prosperous  hour  for  the 

wedding,  he  should  meet  one  carrying  a  pot  with  fire 
in  it^  a  single  Brahmin,  or  a  cat,  are  these  signs,  on 
aoconnt  of  which  the  mairiage  should  be  stopped  f 

2.  If  stopped,  is  the  present  given  by  him  to  be  re- 
turned, notwithstanding  the  preparations  made  for  its 
celebration  ? 

Atmoer. 

The  marriage  under  such  circumstances  should  be 
stopped,  and  the  presents  be  retunied.  Of  the  prepa- 
rations, what  is  saleable  should  be  sold ;  for  the  rest, 
there  should  be  an  allowance. 

(Signed)  P.  V  en  coo,  Sastree. 

Remark, 

The  auspices  being  bad,  the  parties  would  of  course, 

conformably  with  Indian  notions  and  prejudices,  ab- 
stain from  proceeding  further,  toward  effecting  the 
intende$l  marriage.  Presents  made  in  contemplation 
of  it  must  certainly  be  retomed.  C. 
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lllUi  QF  CVDDAFAiL 
Chingleroyalo,  v.  Vcnertaroyalo. 

Can  a  promise  by  one  to  give  his  daughter  in  mai^ 
riage  to  a  pcurticalar  person,  be  enforced  in  law,  and 
how? 


Answer. 

The  match  being  a  suitable  one,  and  the  PeftodiiHIt 
haying  leceiyed  from  the  Plaintiff  a  sum  of  money, 

toward  the  expense  of  the  marriatre,  on  refusal  of  the 
Defepdant,  the  magistrate  should  send  for  the  father  of 
the  girl,  pjid  mal^e  him  perform  his  coptriu^  If  he 
persist  in  refusings  he  is  liable  tp  be  punished  by  fiue^ 

and  otherwise. 


Remark. 

See  Menu,  cited  by  Jagannatha,  book  iv.  ver.  171. 

But  for  sufficient  cause,  the  promise  may  be  retracted. 

Id.  vi?r.  178.  g. 
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ZILLA  OF  CHIN6LEPUT. 

« 

June  30,  1806. 

(Ante,  vol.  i.  p.  17S.) 

Upon  complaint  of  ft  woman,  against  her  husband, 
olaiming  food  and  raiment,  he  accosed  her  of  ftdoltery. 
Upon  examination,  one  of  the  witnesses  took  his  oath 

both  in  the  Court,  and  in  the  Pagoda,  that  at  an  a.s.seni- 
bly  of  all  their  relatives,  on  being  charged,  she  confessed 
the  fiict  Another  swore  in  like  manner,  that  he  had 
heard  her  admit  as  much ;  and  a  third  witness  deposed 
that  he  heard  the  first  tell  his  relations  what  she  had 
confessed.  It  was  further  proved  that  she  had  been 
seen  going  with  a  herdsman,  and  that  she  had  remained 
with  him  for  a  considerable  time  out  of  the  ?illage. 
^a^niiifiipg  her  guilt,  is  her  claim  maintainable  ? 

Answer, 

The  Pundit,  reciting  all  the  circumstances,  rqjorted 
that  the  husband  was  not  compellable  to  provide  such 
a  woman  even  with  food  and  raiment;  and  that  she 
was  liable  lo  be  repudiated  faj  him,  in  the  presence  of 
thdriablioBs;  referring  to  Menu. 

(Signed)      Tehumaly  Kistnama  Chariar. 

Remark. 

Menu  nowhere  says,  that  a  woman  divorced  is  not 
entitled  to  a  maintenance.  She  is  to  be  "  abandoned," 
deprived  of  nuptial  rites ;  she  is  to  be  divested  of  her 

ornaments,  and  separate  property;  but  she  must  be 
maintained ;  as  must  au  outcast  be  by  his  family.  £. 
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ZILLA  OF  MADUIIA. 

(Ante,  foL  L  p.  i6,) 

If  a  maivied  woman  quit  lier  husbaDd,  and  el<^  with 
another,  is  the  latter  answerable  to  him  for  the  loss  of  her 

society? 

Antwer. 

He  is  not. 

(Signed) 

Sashadet  Ttsnoar. 

Remarks. 

The  law  prescribes  puaishment  for  adultery;  not 
pecuniaiy  reparation  to  the  husband  for  the  loss  of  his 
wife^s  society.  C. 

Answerable  to  him  pecuniarly  ? 
No: — ^It  is  by  the  Hindu  law  a  criminal  offence,  and 
punishable,  as  such,  both  in  the  man  and  the  woman. 

E. 
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ZILLA  OF  VIZA6APATAM. 

(Ante*  vol.  i.  p.  46.) 

1.  Is  an.  action  maintainable  by  the  hnabaiid,  to  re 
cover  against  the  adulterer  damages  for  criminal  con- 
versation with  his  wife?    2.  What  is  eventually  the 
measure  of  such  damages  ? 

Antwer, 

The  husband,  in  the  case  in  question,  has  a  claim  to 

be  reimbursed  by  the  adulterer  tlie  expenses  of  the 
GalaSraadum,  and  of  the  ceremonies  attending  his 
marriage ;  and,  if  desirous  of  another  wife,  a  right  to 
recover  those  also  of  a  second  marriage — ^to  be  com- 
puted according  to  the  custom  of  the  country,  the 
times,  his  caste,  and  any  special  circumstances.—-* 
Citing  Menu,  and  a  number  of  other  books. 

(Signed)  Nakatana. 

If  the  books  cited  contain  passages  that  support  this 

opinion,  I  have  not  been  successful  in  searching  for 
them.  At  the  beginning  of  the  answer,  reference  is 
made  to  prevailing  customs,  on  which  probably  it  is 
founded,  ralher  &an  on  express  provisions  of  the  law. 

Narayana  says,  it  is  in  conformity  with  Menu,  &c. 
And,  no  doubt,  in  equity,  the  payment  of  the  marriage 
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ezpenaes  of  the  husband,  deprived  of  his  wife  by  the 
seducer,  cannot  be  condenmed ;  but  I  know  not  that  it 

is  any  where  prescribed  by  law.  The  punishment  for 
every  species  of  adulterous  intercourse  is  most  minutely 
laid  down;  and  the  act  isy  in  all  its  bearing!,  considered 
solely  aa  a  criminal  ofienoe.  E. 
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ZILLA  OF  VERDACHELLUM. 

January  10,  1812. 
Tonda  Moontee,  v,  Soobban. 

(Aate,  ToL  i.  p.  46.) 

The  Plaintitf  having  brought  his  action  to  recover  of 
tbe  PafeDdwit  damages  &r  a  criinjiHil  copvnrmtion  with 
Ims  wife;  it  wM  leferred  to  iim  Pundit  of  tha  Court  to 
say,  whether,  to  aostain  it,  it  was  necessary  to  ha^ 
direct  proof  of  the  fact,  or  if  it  might  be  collected  from 
circuoMtaDccs.  The  Pundit,  premising  that  the  iiyofy 
waa  not  airtiooable,  but  pnnishabla  by  fine  or  pananoe^ 
said»  there  was  no  necessity  for  an  eye-witness  of  the 

crime  complained  of;  for  that,  if  a  man  should  use 
equivocal  expressions  to  another's  wife,  or  laugh  with 
her,  and  ogle,  or  eye  her  with  amorous  looks,  or  if  he 
should  hold  conversation  with  her  in  such  a  place,  or 
at  such  a  time,  where,  or  when  he  ought  not  to  have 
been  speaking  with  her ; — any  instance  of  this  sort  is  to 
be  rq[arded  as  a  crime  in  the  first,  or  lowest  degree. 
Or,  if  a  man,  with  the  view  of  seducing  the  wife  of 
another,  should  send  her  fingrant  sandal  powder,  or 
flowers,  such  as  jessamine,  &c.  or  perfumes,  or  jewels, 
or  wearing  apparel,  or  edible  fruits ;  if  any  of  these  dr- 
cnmstances  be  proved  against  him,  it  is  a  crime  in  the 
second,  or  middle  degree.  If  a  woman  and  a  man 
should  meet  in  a  secret  place,  or  should  embrace  one 
another,  or  if  they  should  sit  together  on  a  bed,  or  re- 
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main  together  in  a  dark  place,  or  if  he  should  converse 
with  her,  handling  her  hair  at  the  time  amorously,  or 

should  wound  her  breast  with  his  nails,  or  her  lips  with 

his  teeth,  or  untie  the  knot  of  her  cloth,  or,  if 

any  of  these  circumstances  should  be  proved,  the  crime 
imputed  is  to  be  infeired. 

Remark. 

The  Pundit  is  right  in  his  opinion,  that  damages  can- 
not be  recovered  for  adultery ;  and  the  Court  ought  not 
to  have  proceeded  in  the  cause,  it  being  one  of  those 
cases  of  caste  and  ftmily  rights,  in  which  the  inll  ope- 
ration of  the  Hindu  law  is  admitted  by  the  regulations. 
The  circumstantial  proofs,  specially  allowed  by  the  law 
in  cases  of  adultery,  are  very  correctly  enumerated.  E. 
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ZILLA  OF  CUDDAPAH. 

Pallea  Sitty  Nagoo, 

V. 

Siddanatum  Kristnadoo. 

(Ante,  vol.  i.  p.  46.  54.) 

Ill  this  case  there  is  referred  to  the  Sastiee,  a  petition, 
an  answer,  a  repljr,  and  a  rejoinder;  and  an  answer 
is  required  from  him  on  the  subject,  agreeable  to  Dherma 
Sastra, 

jinswer. 

On  the  face  of  the  petition,  the  petitioner  is  iireproach- 
able ;  on  that  of  the  answer,  she  appears  guilty  of  a  great 

crime.  But  her  misconduct  ought  to  be  proved  by  wit- 
nesses ;  and,  if  proved,  she  should  then,  and  not  before, 
be  dealt  with  as  an  adulteress.  And,  should  the  husband 
fail  in  his  proof,  he  will  have  incurred  the  penally  of 
having  forsaken  a  chaste  wife ;  and  she  will  be  entitled 
to  a  third  of  his  estate. 


Remark, 

The  desertion  of  a  chaste,  unoffending  wife,  subjects 

the  husband  to  the  obligation  of  maintenance,  assigning 
to  her  for  that  purpose  a  third  of  what  he  possesses. 
See  Jagannatha,  book  iv.  ver.  72.  He  even  liable 
to  the  punishment  of  a  thief,  according  to  the  SmriH 
CHandrka.  C. 
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ZILLA  OF  CHINGLEPUT. 
Aug.  22,  1800. 

(Asia,  vol.  i.  p.  46,y 

A  married  man  having  connected  himself  with  an- 
other woman,  his  wife  quitted  hira,  and  returned  to  her 
father's  house.  Her  father  would  have  sent  her  back, 
Irat  ahe  lefuaed  to  go.  Under  these  circumstances,  can 
die  hnsband  maintain  an  action  against  the  father,  for 
the  expenses  of  the  marriage  ? 

Answer. 

Under  the  circumstances  stated  (presuming  the  parties 
to  be  Sudras)t  the  father  will  be  answerable  to  the 

husband  in  damages  for  his  daug^hter's  contumacy ; 
and  if,  thus  living  apart  from  her  husband,  any  of  her 
caste  have  comiexion  with  her,  the  adulterer  incurs  a 
fine,  as  well  as  the  expenses  of  the  marriage.   It  is  so 

held  in  the  Vtrdarajum  Sastra,  in  the  part  called  Stree- 
jm^ayagum, 

(Signed) 

Tbrumalt  Kistnama  Chariar. 

Ranaj'ks. 

The  authority  cited  is  not  on  this  side  of  India ;  and 
the  opinion  delivered  in  this  case  would  not  be  here 
considered  as  good  law.  The  husband  himself  vio- 
lates the  law,  and  is  liable  to  punishment  for  his  mis- 
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conduct.  Surely  the  wife  cannot  be  compelled  to  return 
to  kim,  while  he  persists  in  it and  his  reformatioa  is 
not  stated.  C. 


The  entertaining  a  concubine  is  a  justification  to  the 
wife,  subjecting  the  husband  (if  she  choose  to  live  apart 
from  him)  to  the  obligation  of  maintaining  her  sepa- 
rately, t.  e.  of  supporting  her  according  to  her  con- 
dition ;  and,  asserting  her  daim,  she  is  entitled  to  her 
thirds,  even  during  her  husband's  life.  The  strange 
law,  above  propounded,  professes  to  be  confined  to 
Sodrsa;  and  it  may  possibly  among  this  caste  hm 
some  fbundntioii  in  practiee.  B» 
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ZILLA  OF  CUDDAPAU. 

D.  Narayana, 
V, 

Jungum  Nargaloo  and  Others. 

(Ante,  Tol.  i.  p.  46.  54.) 

Upon  reference  of  the  papers  in  the  cause  to  the 
Pandit  of  the  Court,  he  reported,  that,  if  a  man  forsakes 
a  faithful  wife,  by  whom  he  has  children,  he  should  he 

ordered  to  take  her  back  ;  and,  on  refusal,  be  made 
accountable  to  her  for  a  third  of  his  property.  That  if, 
under  similar  circumstances,  he  takes  a  second,  leaving 
the  first,  without  the  consent  of  the  latter,  he  is  punish- 
able, and  at  the  same  time  answerable  also  to  the  first 
for  her  thirds ;  and  that  whoever  was  accessory  to  such 
second  marriage,  is  likewise  punishable. 

Remarks. 

The  Smr  'Ui  Chandrica  teaches,  that  one,  who  deserts 
his  wife  without  cause,  is  liable  to  be  punished  as  a 
thief.  It  may  he  inferred,  that  the  accomplice  is  sub- 
ject to  punishment  likewise.    That  one  who  counsels, 

or  approves  an  act,  is  an  accomplice  in  it,  is  indeed 
a  doctrine  applicable  equally  to  sins,  as  to  crimes ; 
and  accordingly  inculcated  by  passages  of  FaUhmasi, 
ApastambOy  and  other  authorities,  cited  by  writers  on 

fKinance  and  expiation  ;  any  more  direct  has  not  been 
found  for  the  positiou.  C. 


Digitizeo  l>  v^oogle 


CHAP.  II. 


49 


The  gentfal  law  in  the  begimuDg  of  Ae  epinioii 

appears  rightly  deliTered.  I  am  not  aware  that  punish- 
ment by  the  magistrate  is  any  where  appointed  for  a 
second  manriage^  howsoever  contracted.  £. 
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CHITTOOR  PROVINCIAL  COURT. 
April  and  May,  1808. 

(Aat«,  vol.  i.  p.  53.) 

A  Hindoo,  having  a  wife,  by  whom  he  had  a  sod, 
took  a  second,  leaving  the  first,  and  afterwards  died, 
leaving  behind  him  a  testamentary  writing,  by  which, 
amono:  other  thinofs,  observins:  that  his  wife  was  unfit 
to  munaf^e  his  family,  he  gives  her  a  thousand  pagodas 
worth  of  jewels.  The  will  having  been  referred  to  the 
Pundit  of  the  Court,  in  his  remarks  upon  this  part  of 
it,  the  Pundit  said,  that  having*  bom  him  a  son,  to 
whom  there  did  not  appear  to  be  any  exception,  the 
pretence  of  the  mother  being  incapable  of  managing 
the  family,  could  not  justify  the  deceased  in  taldng 
another  wife,  dismissing  the  first  on  the  terms  stated ; 
since,  arcording  to  tlie  Achdra  Caudain  of  Vijnyane- 
swara,  he  was  bound  to  have  assigned  to  her  a  third  of 
what  he  possessed ;  and,  possessing  nothing,  to  have 
provided  her  at  least  with  food  and  raiment.  That, 
supposinpf  her  to  have  had  a  portion  on  her  marriage, 
she  would,  upon  her  husband  taking  a  second  wife, 
be  entitled  to  the  difference  between  it  and  the  sum 
expended  en  the  second  marriage ;  and,  if  she  had 
had  none,  then  to  a  sum  equal  to  the  amount  of  such 
expense;  that  and  the  provision  made  her,  not  cor- 
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responding  with  either  of  these  standards,  was  not  con- 
sonaDt  to  law. 

(Signed) 

AlAGA  SlNGANA  ChA&IAR. 

See  passages  of  Yajnyawalcya  and  Vijnyaneswara, 
quoted  by  Jagannatha,  3  Dig.  8vo.  ed.  p.  17,  IB.  Also, 
Mitacshara,  on  lob.  ch.  ii.  sect.  xi.  p.  35. — ^The  woman 
wee  entitled  to  a  oompensation,  amounting,  with  her 
preYioiH  Stridluma^  to  a  value  equivalent  to  the  expenses 
of  tlie  second  marriage.  C. 

The  best  rule,  in  case  of  the  abandonment  of  a  virtuous 
wifey  appears  to  be,  that  she  is  entitled  to  suitable  main- 
tenance, the  ultimate  measure  of  which  is  one-third  of 

the  estate  of  her  husband ;  he  also,  according  to  the  cir- 
cumstances of  the  case,  is  liable  to  corporeal  punishment 
But  the  clann  at  all  events  ought  to  have  been  urged 
against  the  husband  in  his  life;  it  cannot  affect  his 
heirs.  The  instrument  left  by  the  deceased  is  invalid  ; 
and  the  elder  wife  shares  his  estate,  as  such,  with  the 
other  parceners,  or  continues  in  the  administration  of  the 
united  ftmilies,  under  the  protection  of  his  son.  • 

E. 
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BOMBAY. 
Broach. — Court  of  Adawlut 
April  25,  1810. 

(Ante,  to),  i.  p.  49.) 

On  reference  to  us,  agreeably  to  the  law  of  Dherma 
Sastra,  the  case  is  as  follows : — Kubyan,  acknowledging 
bis  distMiiSf,  requested  that  he  might  try  the  effect  of 
medicine.  Accordingly  two  months  wm  gmi  him  for 
the  purpose,  to  which  a  third  was  afterwards  added, 
but  no  accession  of  virility  was  obtained.  It  was  then 
proposed  to  him  to  submit  to  the  test  ordained  by  the 
Shaster;  but  he  refused,  offering  instead  to  make  his 
wife  the  judge,  which  was  agreed  to  ;  but  he  never 
went  near  her,  procrastinating  matters,  under  various 
pretences,  till  about  four  or  five  days  ago,  when,  having 
quarrelled  at  night,  they  came  to  us,  reciprocally  ae^ 
cusing  one  another.  Upon  the  whole,  from  the  decla- 
rations of  the  parties,  and  the  deposition  of  the  witness 
Umooluk,  as  well  as  from  bis  declining  the  proof  re- 
quired by  the  Shaster,  it  appears  to  us,  that  Kubyan  is 
impotent.  Therefore,  as  his  caste  admit  natrat  (or 
second  marriages),  he  must  release  his  wife ;  and,  if  he 
refuse,  he  must  be  compelled. 

(Signed)      N  u rbh uyara u,  <S%ai^*€)r. 

Walubhkam,  Shastree. 

Remark, 

This  is  analagous  to  cases,  for  which  provision  is 
made  by  a  passage  of  Devala,  cited  by  Jagannatha, 
b.  iv.  V.  151.  C. 
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BOMBAY. 
Court  of  Adawlut  at  Broach. 
AprU  10,  1806. 

(Ante,  Tol.  i.  p.  47.) 

It  is  fpritteD  in  the  FoormuUt  tbatthough  a  man  be 
irreligious,  immoral,  and  unfortunate,  yet  his  wife  is 

not  at  liberty  to  forsake  him.  Such  is  the  case  of  the 
husband  of  Saukar,  who  is  accordingly  desirous  to  leaYe 
him  and  many  another,  bnt  itmust  not  be  permitted. 

(Signed)        Nurbhuyaham,  Shastrec. 

RoopsHUNKER,  Skottrec, 

Remark, 

Cases  in  which  a  woman  may  forsake  her  husband, 
are  stated  in  a  passage  quoted  by  Jagamiatfaay  b.  iv. 
▼.  161. 
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ZILLA  OF  VIZAGAPATAM. 

■ 

Nov.  16,  1808. 

(Attto,  voL  L  p.  50.) 

A  Brahmin  having,  in  default  of  children  by  his  first 
wife,  taken  a  second,  aa  agreement  was  executed  on 
the  occasion  between  him  and  his  first,  by  which  it  was, 
amonof  other  things,  provided,  that  she  shoald  not  be 

at  liberty  to  dispose  of  her  ornaments,  without  his  COH" 
sent.  Upon  which  the  following  questions  have  oc- 
curred: 

1.  What  is  the  right  of  a  married  woman  wMi  re^ 

spect  to  her  ornaments  ? 

2.  Was  the  agreement  referred  to  competent  between 
the  parties? 

3.  Admitting  it  to  have  been  so,  is  the  wife  answer- 
able for  a  breach,  in  haying  disposed  of  some  for  her 

subsistence,  her  husband  neglecting  to  provide  for 
her? 

Afuwer, 

The  jewels  given  by  a  husband  to  his  bride,  at 
the  time  of  her  marriage,  or  subsequently,  in  consi- 
deration of  it,  are  her  absolute  proper^;  and,  as 
snch,  at  her  disposal.  They  are  her  Stridhana,  and 
are  distinguishable  from  what  may  he  supplied  her 
from  time  to  time  after,  for  the  decorating  of  her  per- 
son;  the  latter  she  can  only  wear;  they  remain 
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fllie  property  of  ber  husband,  forming  no  part  of  her 

Stridha/Uif  nor  of  course  disposable  by  ber  without  - 
his  permission,  even  for  her  necessary  maintenance. 
Taking  the  subject  of  the  agreement  in  question  to  have 
been  of  this  description,  the  stipulation  was  competent; 
and  it  beingf  contrary  to  the  rules  of  the  Dherma  Sas- 
tra,  and  the  custom  of  the  Banian  tribe,  for  a  wife 
to  take  upon  heiaelf  to  alienate  such  ornaments,  even 
though  for  bar  oeoessaiy  support,  without  her  husband's 
privity,  an  action  lies  against  her  for  so  doing,  indepen* 
dant  of  agreement,  and  much  more  so  where  there  has 
been  such  a  breach. 

(Signed)  Dusky  Narrain. 


Remarks, 

It  the  ornaments  were  not  Stridhana,  they  must  have 
been  her  husband*s  property ;  and,  as  such,  could  not  be 
disposed  of  by  her ;  and  an  action  will  lie  in  this  case. 

But,  if  they  were  tho  wife's  ptcu/iar  proj/crti/,  she  bad 
full  power  over  them,  laying  out  of  the  case  the  special 
agreement,  as  proposed  to  be  done  by  one  of  the  ques- 
tions. And,  even  under  that  agreement,  by  which  she 
promised  not  to  dispose  of  tbem,  she  might  nevertheless 
justify  the  breach,  under  circumstances  of  necessity, 
arising  firom  his  default  in  failing  to  supply  her  with 
necessary  maintenance.  At  all  events  the  promise 
being  without  equivalent,  an  action  at  law  will  not  lie 
upon  it,  the  breach  of  it  being  but  a  moral  fault,  not 
a  eivil  injuiy.  C. 
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I  should  think  that  if  the  agraement  wwe  mado 

respecting  her  Stridhtma^  it  would  be  obligatory  (like 
any  other  engagement  respecting  property)  on  the 
wife.  E. 


See  a  distiiiction  betweeo  worn  and  unworn  oi 

ments,  Menu,  ix.  v.  200.  3.  D.  571.  Mitacsh.  ch.  i. 
sect.  iv.  19.  This,  it  is  apprehended,  cannot  re£er  to 
Stridluma,  aa  thai  belonga  to  the  wife,  under  any  dr- 
cumatance.  T.  A.  6w 
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ZILLA  OF  GANJAM. 

(Ante,  vol.  i.  p.  51.) 

A  Brahmin  having,  at  the  time  of  his  marriage,  given 
some  gold  and  silver  ornaments  to  his  wife,  who  oontinued 

to  reside  with  her  mother,  and  died  many  years  after, 
never  having  lived  with  her  husband,  but  having  been 
supported  dnring  a  great  part  of  the  time  by  her  brothers, 
to  whom  does  the  succession  to  her  ornaments  belong  ? 

Though  the  woman  in  question  never  lived  with  her 
husband,  yet  if  her  conduct  was  otherwise  unimpeach- 
able, he  was  bound  to  provide  for  her;  which,  if  he 
neglected  to  do,  her  brotibers  who  supported  her  are 
entitled  to  be  reimbursed  out  of  the  property  in  ques- 
tion, whatever  they  expended  for  her  necessary  main- 
tenance. The  remainder  belongs  to  her  sorviving  hiuh 
band.  The  property  of  a  woman  dying  without  issue 
vests  in  her  husband. 

Rejnark. 

The  husband,  on  failure  of  progeny,  is  heir  to  the 
wife*s  peculiar  property  (her  Stridkana).  During  her 
Ufie^  he  was  certainly  bound  to  maintain  her;  and,  ai^ 
one  else  doing  so,  I  should  think  such  person,  on  the 
death  of  the  wife,  could  have  no  right  to  withhold  the 
jewds!,  &c.  left  by  her,  from  the  heir  to  them.  He 
should  be  left  to  sue  the  husband  for  reimbiuiaement ; 
with  respect  to  his  right  to  which,  a  reasonable  doubt 
would  arise,  should  it  appear  he  had  voluntarily  sup- 
ported the  deceased  wife.  8. 
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ZILLA  OF  CUDDAPAH. 

May,  1807. 
Siddummah,  v,  Gungooloo.  . 

The  parties  are  man  and  wife.  The  Plaintiff  having 
bom  the  Defendant  a  feoiale  child,  he  thought  proper 
to  part  with  her,  on  the  preteoce  of  her  having  mixed 
BoxiouB  if)gredient8  in  his  rioe^  of  which  there  is  no 
proof.  Pre^ant  at  the  time  of  separsftion,  she  soon 
after  produced  him  a  boy.  Under  these  circumstances 
he  took  a  second  wi£&;  when  their  caste  having  been 
appealed  to,  he  was-  warned  to  provide  for  his  first 
This  he  refusing  to  do^  they  expelled  him ;  and  the 
present  action  being  brought,  the  question  is,  whether 
he  is  not  bound  tO'provide  for  her,  and  to  what  extent  2 

Answer, 

It  is  said  by  Devala,  that  a  man,  desirous  without 
cause  given  him  by  his  first  wife  to  take  another,  should 
wcilinle  his  first  faj  'prasente,  and  that  then  he  may 
mfcprry  again.  Menu  sai^  tbiit,  when  the  tint,  subject 
to  (Continual  indisposition,  demeans  herself  properly 
toward  her  husband,  he  should  make  a  settlement  upon 
bar  fiist^  bsfiMe  he  tskes  another ;  being  careftd  M  io 
give  hear  nnnommrj  dffisnoe.  In  the  present  tut, 
there  being  no  fAoef  of  miseondnct  on  4he  pert  of  fttt 
Plaintiff,  if  the  Defendant  was  desirous  to  take  another 
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wile,  he  elkmld  hkje  reoooeiled  the  fint  to  his  purpose, 
by  the  prescribed  means.  It  is  farther  held  by  Nareda, 
that,  if  a  roan  Ibwake  an' affectionale  wi&,  by  whom  he 
ktt  cUhlniiy  he  k  punifhablB,  aad  conpeUable  to  take 
her  back ;  and  that,  if  he  pcnwt  in  veftnmg,  he  is  bound 
to  assign  her  a  third  of  his  property  ;  and,  if  he  have 
none,  at  all  events  to.find  hes  in  food  and  raiment 

See  passages,  on  which  this  opinion  is  founded, 
quoted  from  Yajnyawalcya,  Vijnyaneswara,  &c.  in  Ja- 
gannatha,  book  iv.  ver.  72,  and  74.  C. 

The  title  "  Duties  of  man  and  wife,**  Str^imtuFherma, 

though  forming  technically  one  of  the  subdivisions  of 
V^avahara,  or  judicial  proceedings,  is  considered  in 
leali^  to  be  a  branch  of  ethics ;  and  some  authorities 
deny  that  the  infiringement  of  these  duties  are  cognizable 
by  flie  ordinary  magistrate.  The  better  doctrine  however 
is,  that  the  restrictive  texts,  which  appear  to  forbid  the 
admission  of  suits  between  husband  and  wife,  are  in- 
tended only  to  indicate  their  impropriety,  as  regards  the 
parties.  Vijnyapeswara,  therefore,  in -commenting  upon 
this  text,  "The  husband,  if  he  do  not  please,  is  not  liable 
**  to  repay  the  woman  s  property  received  by  him  in 
**  famine,  for  charitable  purposes,  in  disease^  or  under 
"  arrest,**  says,  "  If  the  husband  expend  the  wife*s  money, 
•*  excepting  m  famine,  and  tlie  rest,  and  do  not  repay  it, 
« though  he  possess  wealth  at  the  time  when  it  is  de- 
manded,  then  an  admissible  suit  may  exist  between 
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"  tticm."  But  he  adds,  ''Biicb  disputes  will  prosper 
"  neither  in  the  visible,  nor  invisible  world ;  and  there- 
"  fore  the  parties  are  first  to  be  admonished  by  the  king 
»  and  his  anessocs;  but,  if  they  persist,  the  ctuse  mail 
proceed  in  the  proscribed  nwmier.  "  The  iciDlt  .i8. 
that  the  admission  of  causes  between  man  and  wife  ought, 
if  practicable,  to  be  avoided ;  but  that  justice  must 
be  administered,  if  the  parties  cannot  be  brought  to 
tenns.  E. 
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DESCRIPTION  OF  A  MARRIAGE  BETWEEN 

TWO  BRAHMINS; 

Takm  frmma  MS.  AecmaU  of  the  ImtUtUwm  andQu- 

Ums  of  the  Natives,  in  the  Barahmal,  and  Salem  Dis- 
tricts of  the  Peninsula. 

(Aote,  vol.  i.  p.  44.) 

The  marriage  having  been  agreed  upon,  the  celebra- 
tion of  it  takes  place,  on  a  lucky  day  fixed  by  the  family 
priest  {Purohitd),  or  astrologer,  for  the  purpose.  On 
its  arrival,  the  bridegproom  with  bis  parents  proceed  to 
the  house  of  the  bride,  accompanied  by  the  Purohitd^ 
with  music,  and  dancing- women,  attendants  carrying 
presents  of  fruit.  The  next  morning,  either  party  having 
performed  their  ablutions  and  ceremonies  at  their  re- 
spective houses,  the  parents  of  the  bride  repair  to  that 
of  the  bridegroom,  when  he,  apprized  of  their  approach, 
having  a  cloth  tied  round  his  head,  taking  a  staff  in  his 
hand,  and  throwing  a  wallet  over  his  shoulder,  with 
perhaps  a  book  under  his  arm,  preceded  by  musicians, 
and  accompanied  by  a  few  relations,  walks  out  in  a 
northerly  direction,  exclaiming,  with  a  loud  voice,  "I 
"  am  going  to  Causee  ;**(*)  upon  which  the  parents  of  the 
bnde,  similarly  accompanied,  and  contriving  to  meet 
him,  request  he  will  not  go  to  Causee,  and  that  they 
will  give  him  their  daughter.  With  this  he  stops ;  and, 
having  a  cocoa-nut  put  into  hb  hand,  the  whole  party 
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return  together  to  the  house  of  the  bride,  where  being 
seated,  the  Purohkd  commeDces  the  marriage  rites.  In 

the  course  of  these,  a  cloth,  by  way  of  curtain,  being 
suspended  from  the  roof,  the  bridegroom  sitting  on  one 
side,  the  bride  on  the  other,  the  FwrohUA  ledtes  venes  to 
Vishnn,  and  other  deities,  pmyiiig  them  to  watok  over 
the  destinies  of  the  contracting  pair.    Then  the  curtain 
being  removed,  the  bride  and  bridegroom  pour  handfuls 
of  rice  on  one  another's  heads ;  while  the  father  of  the 
bride,  having  a  little  water  and  a  piece  of  money  in  his 
right  hand,  puts  them  into  his  daughter's,  and  joining 
it  with  the  hand  of  the  bridegroom,  says,  "  I  give  this 
virgin  to  you  for  a  wife.''    Upon  this,  the  PurohUd 
invests  the  bridegroom  with  a  second  shoulder  string; 
and  a  small  gold  plate,  called  a  bhvio^  with  a  hole  in 
the  middle,  having  a  string  through  it,  being  first  pre- 
sented to  the  company  present  on  a  salver  for  their  bless- 
uig»  is  given  to  the  bridegroom,  who  ties  it  round  the 
neck  of  the  bride.   The  Purohiid  then  performs  a 
homam,  or  burnt-offering,  before  the  pair,  putting  grain 
into  difTcrent  pots.    Other  ceremonies  follow,  figurative 
of  the  ends  of  marriage,  intermixed  with  muntras,  or 
prayers,  addressed  principally  to  female  divinities,  for  the 
happiness  of  the  one  in  question.    In  the  course  of  these 
proceedings,  presents  and  otierings  ot  clothes  and  fruits 
are  made  to  the  parties,  and  money  distributed  to  the  at- 
tendant Brahmins.   Another  homam  being  performed 
at  night,  the  bride  and  bridegroom  quitting  the  house, 
walk  .seven  feet  in  the  open  air,  gazing  at  the  staj*  named 
Arundhati,  when  they  re-enter,  and  being  reseated. 
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farther  cerancniieft  teke.  place.   These,  with  taiiatioiiii 

are  repeated  five  successive  days.  On  the  fifth,  is  pep* 
fonned  the  ceremony  of  dismissing  the  manes  of  their 
aneettors,  who  had  been  invoked  to  be  preeeat  at  the 
wedding.  Thia  is  done  by  c*i«MmaBB^  aH  eardun  pot^ 
and  inscribing  on  it  something  like  hieroglyphics 
Other  pr^arations  being  made,  the  new  married  couple 
walking  round  it  three  times,  fill  it  with  boiled  noe^  or 
pbftters.  madia  of  leaves,  as  oblations  to  the  manes,  who 
are  thus  considered  as  dismissed  to  their  celestial 
abodes.  The  rice  being  afterwards  taken  out,  the  pot  is 
stored  up  by  the  family.  On  the  evening  of  the  fifth 
day,  the  parties  seated  in  a  palanquin,  or  mounted  on 
horseback,  preceded  by  girls  dancing  and  singing,  and 
bqjutitries  beating  torn  tomsy  sound injr  trumpets,  and 
blowing  flageolets,  and  followed  by  some  of  the  mar- 
ried women  of  the  family,  parade  under  a  canopy,  sup- 
ported by  bearers,  and  surrounded  by  relations  and 
friends.  In  this  manner,  the  procession  having  traversed 
the  streets  of  the  town  or  village,  returns  to  the  bride's 
house,  where  the  whole  ends  with  a  feast ;  the  expense 
of  the  marriage  being  defrayed,  as  may  have  been  pre- 
viously agreed. 

If,  which  is  not  generally  the  case,  previous  to  her 
marriage,  the  girl  has  anived  at  puberty,  consumma- 
tion takes  place  on  the  first  lucky  day  succeeding  the 
celebration  of  the  nuptials;  otherwise,  not  till  she 
shews  the  characteristic  signs.  These  appearing,  and 
being  made  known,  and  the  day  fixed  by  the  Purohitd 
being  come,  the  bride  is  carried  to  the  house  of  the 
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bridflgfoooit  or  n&et  it  should  be  mid  now,  the  wife 

to  that  of  her  husband,  when  the  ceremony  of  piinficft* 
tioD  firsts  and  aflerwards  a  homam,  or  burnt-offering, 
is  perfoimed.  Betel  and  money  are  distribated,  and  the 
lelatioDS  of  the  respective  ftmilies  feested,  wfaea  the 
married  eoople  retiie. 

Compare  this  account  with  the  Abb^  Dubois',  p.  137, 
of  the  traoBlation  of  his  work  on  the    Character,  Man- 
and  Customs  of  the  People  of  India,"  &c.  and 
with  the  one  given  by  Mr.  Colebiooke,  in  As.  Res* 
vol.  vii.  p.  288. 


CH4V.  III. 


APPENDIX  TO  CHAP.  III. 

OK   THE    PATERNAL  RELATION. 


ZILLA  OF  DARAPOORAM. 
Febniaiy  3,  1807. 
Coopatravadoo,  v.  Sunjalatravadoo. 

{AmUb,  voL  i.  p.  08.) 

The  Plaintiff  is  the  legitimate  son  of  one  Condatatra- 
▼adoo.  The  Defendant  is  his  son  by  a  woman  whom  he 
kept.  The  father  being  dead,  what  becomes  of  his 
propertjr? 

Answer. 

•  k  is  hia  a(m*a»  by  his  lawful  wife,  to  the  exclusion  of 

tlie  Defendant,  subject  to  any  gift  that  may  have  been 
made  by  the  deceased  in  his  lifetime;  and  this  not  in 
fiaadof  tiienghlsof  the  Pkintifl^  aa  hiskgituDDate  flOiL  . 
(Signad)  S.  Sumkaea,  SaOret 

Remarki, 

See  Mitacsh.  on  Inh.  ch.  i.  sect  ziL  and  Dig.  vol.  iii. 

pi  22a.  a 

The  son  is  interested  in  his  father  s  property,  nor  oaR 
any  incident  of  birth  deprive  him  of  this  inherent  right 
DiffNrencea  howavar  will  exist,  according  to  the  ciicum- 

V0L.1I.  E 
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stance  of  the  mother.   If  sbe  were  a  virgin  of  the  flame 

caste,  the  act  of  connexion  would  be  equivalent  to  the 
ceremony  of  marriage ;  and  the  offspring  would  be  en- 
titled  to  a  full  share.  Not  so,  if  of  an  inferior  one.  A 
degraded  caste  in  the  mother  degrades  the  offspring ;  but 
still  it  is  entitled  to  a  maintenance.  With  respect  to 
Sudras,  (all  the  tribes  of  which  are,  m  law,  nearly  equal,) 
I  am  inclined  to  think  that  sons,  of  whatever  description^ 
are  entitled  to  equal  shares.  £. 

Common  sense  dictates  that  the  natural  children  in 
this  country,  by  kept  women,  who  are  a  sort  of  inferior 
wives,  should  have  some  maintenance,  which  must  be 
apportioned  by  reference  to  their  wants,  raidc,  and  the 
amount  of  their  estates.  The  bastards  of  Rajahs  to  the 
northward  never  pretend  to  claim  a  share ;  but  they 
have  food,  and  clothes,  and  aie  married  by  their  brother, 
the  Rajah ;  but  then  they  serve  him  as  peons,  servants, 
slaves.  They  can  have  no  right  however  to  a  share  in 
any  case.  Such  questions  ought  to  be  settled  by  a 
Punchajfot  of  the  caste's  people.  Any  opinions  upon 
them  that  we  can  pretend  to  give,  must  be  open  to  error. 
There  are  different  customs  in  different  castes  and  places, 
which  only  the  people  of  the  particular  castes  can  Imow 
exactly.  T.(*) 

In  this  case,  I  think  the  legitimate  son  is  the  sole  heir 
to  his  deceased  father's  estate:. nor  do  I  believe  the 

(t)  vnilim  ThtAtmy,  Biq.  invnavAt  iMa  Mtnbwor  the  Coaaeil  at  Mii4iml 
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Hindu  law,  in  any  case,  except  in  the  instance  of  a  Su- 
dra  s  son  by  a  female  slave,  recognises  the  heritable  right 
of  iUeg^tiinate  children.  The  first  in  the  series  of  heirs 
is  male  issue  ( Putra ).  But  whom  does  the  law  include 
in  this  term  ?  To  this  I  should  reply,  1 .  The  real  legi- 
timate son.  2.  Next,  son  of  the  son,  or  of  the  son's  son. 
S.  The  Putra-pratimdhi,  or  substitute-son.  Again,  of 
the  PtUra'praiimdhi,  hy  the  ancient  law,  eleven  descrip- 
tions are  recognised  ;  and  of  these  the  Pmtmer-bhava,  or 
son  of  the  twice-married  woman,  alone  might,  in  some 
instances,  be  regarded  as  a  natural  son,"  in  one  accep- 
tation of  the  tmi.  But,  in  the  present  age,  of  the  eleven 
subsidiary  sons,  the  adopted  son,  of  the  two  descriptions 
technically  called  Datlaca,  or  the  son  given,  and  Critrimay 
or  the  son  made,  is  alone  approved  by  the  law  and  general 
practice.  What  constitutes  a  legal  adoption,  is  a  question 
involving  many  considerations,  and  which  will  not  be 
here  relevant.  S. 
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ZILLA  OF  VIZAGAPATAII. 
May  8,  1804. 

(Ante,  vol.  i.  p.  68.) 

A  man  haying  an  illegfitimate  son,  whom  he  had 

educated  and  married,  had  afterwards  children  horn  in 
wedlock ;  and  conceiving  an  aversion  to  the  former,  he 
turned  him  out  of  his  house,  denying  his  having  any 
claim  upon  him.  The  case  heing  referred  to  the  Puqdit 
of  the  Court,  his  opinion  was,  that  the  son  in  question 
being  neither  Datta  nor  Aurasa,  (neither  le!:^itimate  nor 
adopted,)  and  no  other  being  inheritable  in  the  Call  age, 
he  could  enforce  no  claim  on  the  property  of  his  putative 
&ther;  that  it  was  nevertheless  competent  to  the  latter, 
if  he  thought  proper,  to  admit  him  to  a  share,  and  this 
without  the  consent  of  his  legitimate  issue ;  and  that, 
provided  he  was  free  from  vice,  he  could  not,  without 
violating  the  Sastras,  refuse  him  food  and  raiment. 

Remarks. 

Issue  by  a  concubine  is  described  in  the  law  as  son 
by  a  female  slave,  or  by  a  Sudra  woman.  If  the  father 
were  a  Sudra,  he  might  have  allotted  a  share  to  his 
illegitimate  son.  Mit  on  Inh.  ch.  i.  sect  xii.  And  the 
obligation  of  affording  him  the  means  of  subsistence 
is  declared  in  passages  quoted  in  Jagaunatha's  Digest, 
vol.  iii.  p.  170.  C. 

How  does  the  Pundit  discover  that  this  illegitimate  son 
was  not  Aurattt,  or  son  of  the  bosom?   Why  should 
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this  term  include  only  the  son  of  a  woman  consecrated  by 
the  nuptial  rites  ?  and,  if  it  do  not,  what  becomes  of  the 
reasoning?  It  does  not  mean  only  the  son  of  such  a 
woman ;  for,  if  it  did,  the  progeny  of  a  Gandharm  mar- 
riage would  be  excluded  from  succession;  which,  by 
the  primeval  law,  they  certainly  were  not;  for,  to  avoid 
quotations,  whether  from  the  Smritis,  or  their  commen- 
tators, did  not  the  son  of  Dmhmanta  and  Sacontala  suc- 
ceed to  his  iather*s  throne  f  Not  to  pursue  this  strain 
any  further,  it  may  be  safely  asserted,  that,  to  establish 
illegitimacy  under  the  Hindu  law,  the  circumstances 
niuil  tiki  iAipliicltly  Mated;  (^e  must  hafse  .the  thin^  beibre 
1)1,  not  tbe  ttanbe;)  abd  Aal  oi^thing  ^drt  of  HiMijhtt^ 
d^l^radiUoh  frbih  ctete  \h  an  delusion  from  Merithge. 
Even  in  this  case,  maintenance  is  positively  eojoiued. 

s. 

The  Aurasa  puira  (literally,  son  of  the  breast),  is  de- 
scribed tn  the  soi^  begottei^  by  a  roan  on  his  lawfully 

wedded  w  ife.  |s  a  Gandliarva  marriage  legal  or  illegal? 
Ul^t  ^pnng  pf  ^^c^  a  ^arriag^  would  bp  legiti- 
mate; and,  no  doubt,  the  right  of  succession  would 
arise.  S. 
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MADRAS. 
Sudder  Adawlut 

(Ante,  vol.  i.  p.  fiV.) 

Question. 

Has  an  illegitiiDate  son  any,  and  what  heieditary  right! 

His  father  may  settle  a  share  upon  him,  if  he  make 

partition  in  his  life.(*)  On  the  death  of  the  father, 
without  partition,  he  takes,  with  his  legitimate  brothers, 
a  half  share^^  If  none,  he  is  entitled  to  a  share  equal 
to  that  of  a  grandson,  by  a  daughter. 

» 

Remark. 

C)  See  Mit.  on  Inh.  ch.  i.  sect  xii.  1,  and  2. 

vided  the  father  do  not  belong  to  one  of  the  three  higher 
tribes;  for  this  rule  is  restricted  to  the  Sudra.,  3  Dig.  143. 
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MADRAS. 
Sadder  B.  Adawlut. 

(Ante,  Tol.  i.  p.  71.) 

Has  the  son  of  a  Brahmin,  begotteD  on  a  Sudra 
woman,  any,  and  what  claim  on  the  estate  of  his  father? 

Amwer, 

To  the  eitent  of  food  and  rument 

Remarks. 

Provided  be  be  of  good  condact,  and,  as  expreaied  in 
the  Mitacsbara,  (cb.  i.  sect.  ziL  3.)  docUe.  C. 

The  Court  would  presume  the  natural  son  qualified  to 
receive  maintenance,  unless  the  opposite  party  could 
shew  what,  in  the  contemplation  of  the  law,  is  a  legal 
disqualification.  S. 
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ZILLA  QF  CUDDAPAU. 

July,  1807. 
Sasbmnina,  v.  Somaimah. 

(Antot  vol.  L  p.  Tl.) 

The  Plaintiff  is  tbe  childless  widow,  having  been  the 
second  wife,  of  Padda  Lingapah,  deceased,  who  had  a 
son  by  his  fixst  wife,  now  about  eleven  yean  of  age, 
having  maternal  lekticms.  The  deceased,  when  dyings 
expressed'  a  wish  that  his  brother  Chttona  LingafMh 
should  bring  up  his  son.  The  questions  are,  1.  Who  is 
entitled  to  the  deceased  s  property  ?  2.  To  whose  care 
will  it  be  fit  that  his  son  should  be  committed  dntiiig 
his  minority? 

Answer. 

His  son  is  entitled  to  the  proper^,  subject  to  the  rights 
of  the  two  widows,  who  have  a  claim  to  as  much  as  may 

suffice  for  their  food  and  raiment,  with  a  reasonable 
allowance  to  them  for  alms ;  and,  beyond  this  it  does  not 
extend,  however  considerable  the  estate.  2.  The  de- 
ceased, when  djring,  having  expressed  a  desire  that  his 
brother  should  take  charge  of  his  son,  the  latter^  if  so 
inclined,  may  live  with  his  uncle. 

Remarks, 

The  son  is  no  doubt  heir,  and  the  widows  are  entitled 
to  maintenance.   See  Mit  on  Inh.  ch.  ti.  sect.  i.  20.  It 
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belongs  to  the  Court,  representing  the  sovereign^  to  pro- 
tect the  rights  of  a  minor.  There  is  veiy  little  in*  the 
Hindu  law  on  the  subject;  and  a  testamentary  appoint- 
ment of  a  goaidian  is  not  noticed  in  it  The  latter'part 
of  the  answer  is  therefore  not  founded  upon  particular  law, 
but  only  expresses  tiw  PtlndltVi  statiments,  hi  to  Ivhat 
taaaj  be  done  in  the  exercise  of  the  Court's  discretion. 

a 


*'  ^<md  tMi  H  does  hoi  crtendt*  iCc.  No ;  not  if 
sons  be  alive,  or  daughters  either.  1£. 
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PROVINCIAL  COURT  OF  CHITTORE. 

(Auto,  vol.  i*  p.  71.) 

The  child  in  ipieitioii  (a  female  ooe)  ii  an  .arphaD» 
having  lost  both  its  parents.  There  snxrive,  connected 
with  her,  her  maternal  grandfather,  paternal  aunt,  and  a 
cousin  of  her  father.  Who,  of  the  above  three  persons, 
is,  according  to  the  Hindu  law,  the  proper  one  t6  take 
charge  of  her? 

Answer. 

The  &ther's  cousin. 


Remarks, 

The  Pundifs  opinion  in  favour  of  the  cousin  is  founded 
upon  his  being  a  Sapind  of  the  father.  The  Raja,  how- 
ever, or  sovereign,  is  the  legal  guardian,  (Jagannatha's 
Digest,  vol.  iii.  p.  542.)  and  may  compel  any  of  the  child's 
relations  to  take  care  of  her;  the  charge  devolving  on  the 
paternal  male  kindred,  rather  than  on  a  maternal  ancestor, 
or  females.  (')  C. 

0)  Sm  3  Dig.  544. 
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ZILLA  OF  COMBAOONUM. 
June  27, 1809. 

(Aata,  roL  L  p.  71.) 

The  lands  belonging  to  the  Plaintiff,  an  infant  of  eight 
years,  (suing  by  his  guardian,)  were  mortgaged  by  his 
brother-in-law^  without  the  privity  of  any  one  belon^png 
to  him.  Is  the  mortgage  good  ? 

Antwer* 

It  is  not. 

(Signed)  P.  Vbncoo,.  SaUree, 

» 

Remark. 

The  brother-in-law  could  have  no  authority  to  interfere 
in  the  minor's  ttffiuis,  unless  acting  as  guardian,  to  him 
with  the  approbation  of  the  soveieign,  who  is  the  legal 

guardian  of  aU  minors.  C. 
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ZILLA  OF  MADURA. 

Question. 

The  father  being  dead,  at  what  age  is  his  son  liable  for 

t  • 

Answer, 

Not  till  after  seventeen. 

(Signed)  SAiuAiiREl  ^TEftOAit. 

Remarks. 

The  son  is  of  age  at  sixteen  years  complet^  or  at  en- 
trance on  his  seventeenth. 

Jagannatha,  in  his  Digest,  says  the  sixteenth  year,  or 

end  of  the  fifteenth,  overlooking  several  authorities  which 
are  express  as  to  this  point,  (big.  vol.  i.  p.  ^93.)  Thus 
VireswBia,  Uie  ooftmientaior  of  ^e  liltacshara,  says,  ''a 
yohlh  is  ihdep^deht  iinimediateiy  anef  stilleen  years." 
Bhavadevi,  commenting  on  a  passage  of  Vriliaspati,  con- 
cerning performance  of  penance  by  a  boy  under  sixteen, 
observes,  "  a  boy  above  eleven  years,  to  the  end  of  sixteen, 
must  be  here  understood.**  Herenat'ha,  author  of  the 
Smriti  sara,  expounds  the  words  "  after  the  minor  has 
*'  passed  adolescence,"  in  a  passage  of  Catyayana,  as 
signifying  above  sixteen  years.  And  Raghunandana,  the 
great  authority  of  Bengal,  says,  one  who  has  not  arrived 
'*  at  years  of  discretion,  is  one  whose  age  is  less  than 
**  sixteen  years."  C. 
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ZILLA  OF  CUBDAPAH. 

June  9»  1807. 
Soonkoo,  v.  Gooroovadoo. 

9 

The  petition  states,  that  Ellaloo,  the  father  of  the  De- 
fendant, borrowed  of  the  petitioner  jewels,  upon  which 
he  raised  money  by  pawning,  for  payment  of  a  debt  to 
the  Ciircar;  and  tbat  be  is  since  dead,  not  having  re- 
turned them  as  he  engaged  to  do.  The  Defendant,  in 
aniwer,  alleges  that  his  father  kepi  the  petitioner;  and, 
it  is  in  evidence,  that,  possessing,  as  she  did,  a  separate 
house,  the  deceased  was  in  the  habit  of  visitmg  her, 
night  and  day.  He  further  alleges,  that  he  was  not 
maintained  by  his  father,  but  by  a  maternal  uncle ;  and 
that  he  is  at  this  moment  but  a  boy.  This  is  so :  at  the 
same  time,  it  is  in  proof  that  he  rents  the  arrsck  &rm, 
which  his  father  held  before  him.  Under  these  cir* 
cumstances,  is  he  answerable  for  the  jewels  in  ques- 
tion? 

Answer^ 

It  is  said  by  Vrihaspati,  and  in  the  Smriti  Chan- 
drica,  that  a  son  is  not  of  age  till  sixteen.  Other  au- 
thorities say  not  till  seventeen  or  eighteen.  In  the  • 
present  case,  as  the  Defendant,  from  holding  the  arrack 
farm,  must  be  considered  as  equal  to  the  carrying  on  of 
^business,  he  should  be  held  answerable. 


I 
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Remarks. 

The  whole  current  of  authorities  fiiet  majoritj  at 
sixteen  years^  which  Jagammtha  and  Servara,  compileis 

of  digests,  explained  to  mean  the  entrance  on  the  six- 
teenth year ;  but  which  elder  commentators,  of  greater 
weight,  understand  to  mean  sixteen  years  complete. 

A  son  is  bound  to  pay  his  father^s  debts.  (Digest, 
Tol.  i.  p.  267.)  It  is  observed,  however,  by  Sir  William 
Jones,  that,  without  assets,  the  obligation  is  a  moral  and 
religious,  not  a  civil  one.   ^ote  on  Digest,  vol.  L  p.  266. 
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ZILLA  OF  CUDDAPAH. 

Nov.  13,  1807. 

G.  Chenchoo,  v.  J.  Lutchumorah. 
(Aat*,  foL  i.  p.  ft.) 

The  Plaintiff,  a  minor,  of  thirteen  years,  complained 
that  the  Defendant  having  adopted  him,  subsequently 
adopted  another,  and  had  sioee  tamed  htm  out  of  doon. 
The  reference  to  the  Pandit  was,  as  to  bis  competency  to 
call  the  Defendant  to  an  account  in  judicature,  being  a 
minor  only.  The  Pundit  reported  him  as  not  competent, 
till  he  should  have  attained  the  age  of  sixteen  complete. 

Benmrk, 

He  may  sue  through  his  guardian,  or  prochem  amy, 
Vy^M.  and  Vrihaspatt,  (cited  in  various  compiktions,) 
having  declared  that  a  kinsman  may  institote  and  defend 
suits  for  a  minor,  a  woman,  an  idiot,  or  insane  person, 
&c. ;  upon  which  commentators  have  observed,  that, 
whether  delegated,  or  not,  a  well-wiiher  of  penons,  to 
incapacitaled,  may  plead  on  their  parts.  C. 
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ZIIXA  OF  COMBACONUM. 

October  14,  1808. 
SmnavifiD,  v,  ShiilDMB. 

(A^  ToL  L  p.  7t.) 

b  thk  suit  OB  bond,  €ke  Defendant  having  been  sent 
tcft  by  the  Court,  and  appearing  to  be  an  infant  of  ten 
yeus  only,  the  Pandil  (Vancoo  Sa«lree)  bMring^-  ^en 
nfi^crtd  ^  as  to  dift  oomrse  lo  be  putBwsd,  rapovled 
iglMiiit'piooeeding  in  tbe  actioii. 

Remark. 

According  to  Naieda,  and  many  other  authorities,  a 
minor  (explained  in  the  Smritt  Chandrica  to  be  one 
miho  has  not  completed  Uis  sixteenth  year)  can  neither  be 
anested,  nor  sununofted  .to  ao&wer  a  suit :  and  a  trial,  in 
wJbich  a  miiMCy  .^c  iniane  pmnok  »  plaintiff  oc  diifcadi 
aat,  is  pmounoed  toi  he  anxNig,  by.  thie  Mitasshaiiw 
and  other  commentators  on  Y'ajnyawalcya.  A  kiascr 
man,  however,  being  a  well-wisher  of  the  minor,  &c»  is, 
by  a  pasMge  of  Vriha8pati»  anthoriKd  to  inititiate  and 
defend  suits  on  their  parts.  In  the  silence  of  the  law, 
the  courts  must  discriminate  cases,  in  which  the  suit 
should  proceed,  defended  or  instituted  by  a  friend,  or 
guardian ;  and  those  in  which  it  must  be  postponed,  until 
the  minor  come  of  age.  C. 
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ZILLA  OF  COMBACONUM. 

January  22,  1808. 
Ramaaamy  Jyen,  v.  Sacbappien. 

(Amb,  vol.  i. !».  rt.) 

The  Defendant  in  this  cause  being  superannuated, 
aod  unable  to  speak ;  may  bis  son  be  sent  for  to  come 
and  carry  it  on? 

Afuwer, 

The  son  of  a  man  in  sucb  a  state  may  be  sent  for  to 
carry  on  the  cause. 

(Signed)  V£ncoo  Sastree,  l^undit. 

Remark. 

Vrihaspati  says,  "  A  man  occupied  with  sacred  lite- 
"  rature,  engaged  in  the  celebration  of  nuptials,  afflicted 
"  with  disease,  oppressed  by  sorrow,  insane,  nnde^r  age, 
"intoxicated,  old,  sued  by  another,  busy  in  the  king*s 
"affairs,  or  engaged  in  ansterities  ;  a  warrior  while  war 
"depends;  a  husbandman  during  sowing  and  reaping; 

and  persons  involved  in  straits ;  must  not  be  arrested : 
"  nor  a  woman;  nor  any  person  who  is  dependant  on  a 
"  master." 

The  author  of  the  Viramitiodayay  commentmg  on  a 
similar  passage  of  another  legislator,  observes,  These 
''persons  must  be  summoned  at  a  subsequent  time. 
**But,  if  an  immediate  citation  be  indispensably  neces- 
"sary,  the  son,  or  other  representative,  should  be  sum- 
"  moned/' 

The  opinion  is  therefore  correct  C. 
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APPENDIX  TO  CHAP.  IV. 

ON  ADOPTION. 


ZILLA  OF  VIZAGAPATAM. 

(Aiit«,voLi.  |».75.) 

Quefiion  to  the  PundU* 
'  Among  the  twelve  sorts  of  sons,  are  not  the  Dwyd- 

mushf/ai/ana,Q)  &c.  disqualified  from  inheriting  in  the 
present  age  (  And,  can  any  inherit  in  it  but  the  Datta 
and  Aurasa,  the  adopted,  and  the  legitimate  natural 
bom? 

Amwer, 

The  right  of  inheritance  is  restricted  in  the  Caliyug 

to  the  two  descriptions  of  sons  specified  in  this  question, 
in  exclusion  of  the  other  ten. 

(Signed)      Pandit  Appi am,  iSi»/rM. 

Retnavk, 

The  answer  is  conformable  to  the  doctrine  received 
in  most  of  the  Indian  schools  of  law.  It  rests  on  the  au- 
thori^  of  passages  which  are  quoted  as  authentic  by  the 
Smriti  Ckandrica,  and  other  works  received  in  the  South 

of  India,  particularly  Saunaca  and  Vrihaspati,  cited  in 
those  works.  C. 

(1)  For  an  t^tlnatioB  of  thia,  tee  Mitaodi.  oo  lab.  cb.  I.  sect.  z. 
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ZILLA  OF  SALEM, 

Nov.  ir>,  I  sua. 

(Ante,  vol.  i.  p.  T6.  79.) 

The  deceased  left  firo  widows,  together  with  a  wi- 
dowed sister,  who  had  livid  with  him  after  the  death 
of  her  husband;  also  a  mother. — To  whom  does  his 
estate  go  ? 

Aiuwer. 

The  mother  must  be  maintained,  and  so  must  the  sis- 
ter, if  left  destitute  by  lier  iuisbaiifl.  As  to  tlie  widows 
of  the  deceased,  they  should  adopt  a  boy;  but  if  they 
cannot  agree  to  do  so,  then  the  estate,  after  deducting 
as  above,  is  divisible  between  them:  and  whatever  re- 
mains out  of  t]»e  portion  st;t  apart  for  her  expenses  after 
the  death  of  the  mother,  it  is  theirs. 

Remarks, 

These  widows'  right  of  succession  is  declared  by  the 
Mitacshara,  on  Inh.  ch.  iL  sect.  i.  19. — Passages  of  law 
recommend,  but  do  not  enjoin,  adoption;  particularly 
Atri,  (Institutes,  52.)  By  him  who  has  no  male  issue, 
a  substitute  for  a  son  should  be  adopted,  lor  the  se- 
curing the  oblations  of  food,  and  libation  ot  water  to 
the  manes."  And  a  text  of  Menu,  of  similar  import 
(which  does  not  however  occur  in  his  Institutes),  says, 

F  2 
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By  him  who  has  no  male  issue,  a  son,  such  as  it  may 
be  practicable  to  obtain,  should  be  adopted,  for  the 
sake  of  the  oblation  of  food,  and  obsequies,  and  for  the 
honoiir  of  his  name.**  C. 

A  woman  cannot  adopt,  without  the  express  sanction 
of  ber  husband.  S. 
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MADRAS. 
Sudder  Dewanny  Adawlut 

(Aate,  vol.  i.  p.  78.) 

A  Hindu,  amplojed  in  the  army,  ieaving  at 
death,  beside  a  betrothed  wife,  with  whom  consumma- 
tion had  not  taken  place,  concubines,  and  adopted,  as 
well  aa  illegitimate  children ;  and,  with  respect  to  pco* 
pertjr,  a  pension  payable  to  his  heiia.— Who  are  m  this 
case  his  heirs? 

The  adopted  children  are  entided  to  the  pension, 

subject  to  the  obligation  of  maintaining  the  deceased's 
concubines.  It  is  so  held  in  Vivandabhargtuvana^  "on 
partition  of  patrimony.** 

(Signed)        Venbctasa,  SaHrte, 

Remarks, 

A  Hindu  cannot  have  legally  adopted  children,  A 
son,  legitimate  or  adopted,  existing,  any  subsequent  adop- 
tion would  be  invalid.  At  least,  the  son  so  adopted, 
would  not  inherit  Presuming  in  the  present  case  a 
lawful  adoption,  the  first  adopted  is  sole  heir.  The 
wives,  to  the  usual  extent,  the  illegitimate  children, 
and  perhaps  sons,  illegally  adopted,  would  be  entitled 
to  maintenance.  S* 
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To  tbis  opinion  Mr.  Sutherland  adhered,  on  a  subse* 

quent  communication  uiili  liim,  referable  to  the  doctrine 
in  the  text,  supr.  vol.  i.  p.  78,  enlarging  upon  it,  as  fol- 
lows.  "  I  question  (said  he)  the  accuracy  of  this  doc- 
trine, thout^li  supported  by  the  authority  of  the  case 
cited,  as  well  as  by  Ja^rannatha,  in  his  commentary  on 
a  text  of  Sancha  and  Lichita.    The  argument  against 
it  is  this.   The  authors  of  the  Dattaca  Mimansa^  and 
Daiiaca  Chandrica,  restrict  adoption  to  the  case,  where 
niale  issue,  capable  of  perioniiiiiix  t  xc^quial  rites,  is  want- 
ing;— but  a  son  given  represents  the  real  son,  and  is  in 
law  such  issue.   The  author  of  the  Digest  (it  is  true); 
in  his  commentary  on  text  cccviii.  (vol.  3.)  states  that 
sons  of  various  descriptions  may  be  adopted  by  one, 
desirous  of  nuuierous  oiispring;  but,  of  these,  in  the 
present  age,  only  the  son  gitfetif  and  (in -some  places) 
the  son  made,  are  tolerated.   The  inference  is,  fhat  the 
author  of  the  Digest  has  erroneously  applied  to  the  present 
age  a  part  of  the  law,  confessedly  abrogated." 

Of  the  same  opinion  was  the  Shastry,  consulted  by 
Mr.  Willoughby  of  Barrode,  expressly  for  this  work ; 
confirmed  by  that  gentleman  himself. 

(For  "  Rfiuarks  on  the  answer  of  the  Pundit,  as  it 
regards  the  claim  of  the  virgin  widow,"  see  the  same  case 
in  Appendix  to  ch.  ii.  on  marriage,  p.  32. — ^And,  as  to 
the  competency  of  two  co-existing  adoptions,  see  the 
case  of  Court epcisliaud  Kai  Jyamala,  Beng.  Rep.  1814. 
p.  466. ;  and  vol.  i.  of  this  work,  p.  78.) 

T.  A.  S. 
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ZILLA  OF  CHINGLEPUT. 
July  2,  and  5,  18a3. 

(Ante,  vol.  i.  p.  79.  B5. 91. 94. 96.) 

The  parties  are  Sudras,  and  the  Plaintiff  being  a 

widow,  her  complaint  is,  that  the  Defcndimt  witliholds 
from  her  her  husband's  estate,  alleging  that  he  was 
adopted  by  him. 

Qjuet,  1.  What  are  the  requisites  of  adoption  among 
Sudras  ? — 2.  Does  an  adopted  son  succeed  to  the  estate 
of  his  adoptive  father,  in  preference  to  the  widow  ? 

Amvxr, 

Among  Brahmins,  adoption  should  regulariy  be  before 
the  performance  of  the  Upanayana:  it  will  be  valid 

however,  though  these  should  have  previously  taken 
place:  but  there  can  be  no  adoption  of  one  who  is 
married.  Neither  can  an  only,  or  an  elder  son  be 
fjiven.  When  a  boy  is  to  be  adopted,  the  adopter 
should  invite  the  relations  of  either  party,  and  enter- 
tain them  at  his  house,  giving  notice  to  the  king  (or 
principal  authority  of  the  place)  of  his  intention;  and 
then  the  husband  and  wife,  waiting  upon  the  parents  of 
the  boy,  and  stating  that  they  have  no  son  of  their  own, 
should  ascertain  if  they  are  willing  to  give  them  one  of 
theirs; — ^to  which  they  assenting,  the  DaUa'homam 
must  be  performed.(')  AAer  adoption,  the  Upanayam^ 

(t)  Vid.  poM.  p.  tlS. 
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and  the  marriage  of  the  adopted  are  to  be  celebrated 

by  the  adopter,  the  same  as  for  a  natural  son ;  and  all 
rites  are  to  be  performed  in  the  gotra  of  the  adopter, 
not  of  the  adopted.— The  same  ceremonies,  with  the 
exception  of  hcmams,  are  to  be  observed  in  the  other 

castes.  The  water  called  Manjcmtm  should  be  drank 
in  the  presence  of  relations.  The  death  of  the  husband 
approaching,  so  as  not  to  leave  time  for  the  ceremony 
on  his  part,  the  widow,  with  his  permission,  may  adopt. 

In  either  case,  the  adopted  succeeds  to  the  estate  of  his 
adoptive  father,  subject  to  his  debts,  and  to  the  obligation 
of  maintaining  the  widow. 

(Signed) 

T.  KiSTNAMA  CUARIAB,  PundU, 

Remarks, 

Most  of  these  rules  w  general :  they  are  not  aO  im- 
perative. The  notice  to  the  king  may  be  dispensed 
with.  Vijnyaneswara  distinctly  prohibits  the  adoption 
of  an  only  son,  as  does  also  the  Dattaca  Mim&nta  of 
Nanda  Pandita.  In  other  respects,  the  rules  and  forms 
above  stated  are  conformable  to  these  authorities.  No 
doubt,  the  adopted  son  is  heir,  in  preference  to  the 
widow.  See  Mitacsh.  on  Inh.  ch.  i.  sect.  xi.  9. 
16. 33.  C. 


Tlie  general  law  of  adoption  appears  to  be  stated 
above  with  sufficient  correctness. — With  respect  to  Su- 
dras,  the  DaUa  Mkndnta  of  Madhavyam,  (the  principal 
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author  m  Sootfaem  India  on  Utaa  point,  as  well  as  on 

Mimamam  in  general)  says,  that  "  to  the  Sudra  there, 
is  no  adoption  ;'X0  by  which,  howefer,  is  to  be 
deratood  only  that,  in  this  caste,  there  exists,  strictly 
speaking,  no  ceremonial  for  it;  but  that  public  avowal, 
or  general  notoriety  of  the  fact,  is  sufficient,  with  them, 
to  establish  its  validity.  Ceremonial  adoption  cannot 
Be  necessary  in  the  ease  of  a  Sudra,  since,  by  the  Datla- 
Hamam,  the  adopted  son  is  converted  from  the  stock 
(gotram)  oi  the  natural,  to  that  of  his  adoptive  father; 
and  Sudras  have  no  gotra.  Beside,  they  cannot  per- 
form the  Datta-Homam,  though  they  may  perform  ah 
imitation  of  it,  with  texts  from  the  Puranas.  But  ihe 
proper  Datta-Homam  can  be  performed  only  by  those 
castes,  which  use  the  texts  of  the  Vedas  in  their  religious 
ceremonies ; — and,  in  Southern  India,  scarcely  any  caste 
but  that  of  the  Brahmins  now  use  these  texts. — There- 
fore it  is,  that  Kistnama  Chariar,  the  Pundit,  very  pro- 
perly restricts  the  rite  of  adoption  to  the  Brahmins. 

£. 
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ZILLA  OF  SALEM. 

Nov.  Id,  1803. 

Chellummal  v.  Munummall. 

(Ante,  vol.  i.  p.  79.) 

Ncllapa  Reddi/^  deceased,  left  two  wives,  the  parties 
in  the  present  suit.  The  former  complains  that,  as  their 
husband  is  dead,  leaving  no  issue,  bis  estate  should  be 
divided,  and  she  should  have  half.  The  defendant 
Alumimmall  represents,  that,  as  her  husband  s  sister,  a 
widow,  lived  long  in  the  family,  having  become  in  a 
manner  mistress  of  it  on  her  husband's  death,  all  the 
estate  is  in  her  possession ;  and  she  proposes  that,  there 
being,  as  she  alleges,  no  custom  in  their  caste  for  a  divi- 
sion, a  boy  should  be  adopted,  through  whom  they  may 
obtain  salvation.  Add  to  this,  the  mother  of  the  de- 
ceased Neliapa  Reddy  is  living.  Therefore,  how  stands 
the  law,  as  to  dividing  the  estate  between  the  widows 
oi  Nellapal  aud  what  are  the  claims  of  the  mother  and 
sister  of  the  deceased  ? 

Anawcr  of  the  Pitudit. 
The  mother  of  the  deceased,  being  otherwise  unpro- 
vided for,  sufficient  allowance  must  be  set  apart  from 
his  estate  for  her  maintenance.  As  to  the  remainder 
his  widows  ought,  with  mutual  consent,  to  adopt  some 
one.  If  they  cannot  agree  to  do  so,  they  should  divide 
the  estate  between  them  equally.  If  the  deceased's 
sister  derived  nothing  from  her  husband,  they  should 
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contribute  jointly  toward  her  support.  Upon  the  death 
of  the  mother,  whatever  may  remain  of  her  portion, 
after  deducting  her  funeral  expenses,  should  be  in  like 
manner  divided. 

If  the  requisite  sanction  had  been  received  by  either 

ot  thein,  mutual  consent  of  tlie  widows  to  adopt  could 
not  be  necessary  unle^  specially  made  a  condition; 
nor,  without  such  authority,  could  it  suffice.  See  note  on 
Mitacsh.  Inh.  ch.  i.  sect  zi.  9.  Supposing  no  adoption 
authorized,  or  none  made  under  an  authority  for  the 
purpose,  the  widows,  having  equal  rights  in  the  estate, 
maj  no  doubt  share  it,  making  due  provision  for  the 
maintenance  of  those  whom  they  are  both  bound  to 
support.  C. 

This  appears  rather  a  question  of  partition,  than  of 

adoption.  Adoption  in  this  case  was  certainly  not  ne- 
cessary, and  perhaps  not  proper.  To  render  it  beneh- 
cial  to  the  husband  (for  the  widows  can  derive  no  ad- 
vantage from  it),  his  assent  to  it  should  have  been  given 
before  his  decease ;  but  there  is  nothing  in  the  case  to 
shew,  even  by  implication,  that  it  was  so.  As  no  spi- 
ritual ben^t^results  to  a  woman  from  adoption,  there 
can  be  no  adequate  motive  on  her  part  for  the  act; 
and  the  Sastree,  therefore,  though,  in  compliance  with 
worldly  custom,  he  might  have  recommended  adoption, 
should  not  have  stated  it  to  be  in  any  degree  obligatory. 
He  should  at  most  have  said  mayt  not  ought,  E. 
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ZILLA  OF  VIZAGAPATABf .  . 

Question  to  the  Putidit. 

Upon  tbe  death  of  a  Biahmin,  without  issue,  can  his 
widow  adopt?  ^ 

Answer. 

She  may,  having  her  husband's  authority; — not 
otherwise. 

Jieinark. 

The  answer  is  according  to  the  doctrine  of  the  fien- 
gai  school;  but  the  followers  of  the  Mitacshara,  in  the 

Benares  and  Maharashtra  schools,  admit  the  widow's 
power  of  adoption,  without  authority  from  her  hus- 
band, if  she  have  the  sanction  of  his  kindred. — See 
notes  to  the  Mitacshara  on  Inh.  ch.  i.  sect  xi.  9.  C. 
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ZILLA  OF  VIZAGAPATAM. 

f 

(Airt^  tot.  i.  p.  79,80.) 

The  deceased,  in  his  last  moments,  expressed  his 
ivish,  that  his  mother  should  adopt  his  nephew  as  his 
beir ;  and  died  leaving  a  widow,  aged  five — .  To  whom 
does  his  estate  bdong? 

Amoer, 

The  mother  was  competent  to  adopt,  having  her 
sons  direction  for  the  purpose i  aod  if  she  have  com- 
plied with  it,  the  adopted  succeeds: — otherwise,  the 
mother  and  widow  together  take  the  estate  of  the  de- 
ceased. 

Presuming  the  deceased  to  have  been  sole  owner,  the 
adoption  of  his  nephew,  (Quest,  whether  brother's  or 
sister's  son  ?)  by  hts  mother,  would  not  make  that 
iiepbew,  tiras  becoming  an  adopted  brother,  heir  at  law 
to  bis  separate  estate.  Hie  widow  was  undoubtedly 
sole  heir,  (Mitacsh.  on  Inh.  ch.  ii.  sect.  1.  39.)  bound 
however  to  maintain  her  husband's  mother.  Quest 
Did  the  request  to  the  mother  to  adopt  his  nephew  as 
hU  beir,  mean  the  completion  of  an  adoption  begun  by 
himself?  or,  as  I  understand  it,  the  adoption  of  that 
nephew,  as  her  son  ?  C. 

The  facts  perhaps  are  not  stated  with  sufficient  dis- 
tinctness: but  I  am  not  aware  that  there  is  any  thing 
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iDoompatible  in  the  delegation  of  a  mother  to  adopt, 

in  the  case  of  non-age  of  a  widow.  It  should  be 
observedi  that  the  act  of  adoption  is  not  on  her  own 
account ;  she  acts  merely  as  the  deputy  of  her  son ;  and 
die  child  adopted  therefore  becomes  his,  not  her's.  The 
Hindu  law  and  religion  allows  of  vicarious  substitution^ 
in  ahnost  eveiy  possible  case.  E. 

I  do  not  think  the  adoption  by  a  mother,  of  a  son  for 
her  deceased  son,  would  be  ^lid..  In  iact,  Nanda 

Pundita  denies  the  competence  of  a  widow,  even  with 
the  sanction  of  her  husband,  to  affiliate  a  son  for  him : 
but  the  reason  he  assigns  is  unsatisfactofy,  and  his 
position  is  controverted  by  other  writers.  (See  note  to 
§9.  sect.  11.  of  ch.  i.  of  Mitacshara  on  Inheritance.) 
Though  however  adoption  by  a  widow,  under  delegated 
authority  from  her  husband,  would  be  valid,  it  by  no 
means  follows  that,  under  authority  from  her  son,  the 
adoption  for  him,  by  his  mother,  would  be  so.  In  the 
former  instance,  the  widow  not  only  adopts  the  son  for 
her  husband,  but  also  for  herself:  this  however  would 
not  be  the  case  in  respect  to  the  mother.  S. 
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ZILLA  OF  VIZAGAPATAM. 

(Ant*,  vol.  i.  p.  80. 9S.) 

If  a  widow,  having  a  son,  should  be  desired  by  him, 
on  his  death-bed,  to  adopt  another  in  his  room,  will  an 
adoption  accordingly  be  good,  beii^  of  one  competent 
to  be  adopted  ? 

Amwer, 

The  father,  while  she  is  young,  her  husband  after 
marriage,  and  her  son  in  her  widowhood,  have  the  na- 
tural control  over  females,  whose  respective  sanction 
will  authorize  whatever  they  may  do.  It  is  uniTersally 
held  that  they  can  have  no  will  of  their  own  ever.  If, 
therefore,  in  the  present  case,  after  the  death  of  the 
husband,  the  son,  dying,  directed  the  adoption  that 
took  place,  it  will  be  good. 

Question  II. 

Was  it  necessary  for  the  authority  to  adopt  to  be  in 
writing? 

Answer. 

Permission  in  writing  is  certainly  best,  but  verbal 
will  do.  The  power  takes  effisct  from  the  assent  of  him 
who  gives  i1«  and  a-writing  is  not  of  the  essence  of  the 
thing.  Therefore,  by  whatever  means*  it  is  understood 
to  have  been  given,  no  defect  will  result  from  its  not 
being  in  writing.  The  advantage  of  a  writing  is  only 
as  it  renders  the  evidence  more  permanent. 

(Signed)        Dusky  Nareain,  Satiree. 
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Bmarks, 

As  the  husband's  kindred  may  authorke  the  widow 
to  make  an  adoption,  (see  note  to  Mitacsh.  on  Inh. 
ch.  i.  sect  xi.  9.)  wherever  the  authority  of  the  Vijn- 
yaneswara,  Miyacba,  and  works  of  the  same  school  is 
followed,  her  son's  sanction  would  no  doubt  be  suffi- 
cient.   It  is  otherwise  in  Bengal,  where  no  sanction  but 

m 

the  husband  s  can  avail. 
A  written  authority  is  doubtless  not  indispensable.  C. 


The  text  of  the  Hindu  law  is,  "  Fatra  vacshati  vest, 
na  itu  swa  tanim  inyatif"  meaning  that  the  wn 
protects  her  in  her  old  age ; — no  woman  is  ever  ittdepen- 
dant.  That  the  son,  standing,  to  his  widowed  mother, 
as  regards  general  protection,  and  the  regulation  of  her 
will,  in  the  place  of  his  &ther,  has,  under  the  law, 
prescribing  the  consent  of  the  husband  as  necessary 
to  authorize  adoption  by  her,  a  competency  to  in- 
vest her  with  such  power, — this  is  impossible;  but 
nowhere,  in  any  Sastram,  is  it  stated,  that  the  consent 
of  the  son  is  necessary  to  kgalixe  adoption  1^  his  mo- 
ther. He  does  not  in  this  respect  represent  his  father  : 
the  protection  he  is  bound  to  extend  to  her  is  distinctly 
that  of  a  son,  not  of  a  husband ;  he  does  not  govern 
her  will,  he  only  guides  it;  he  does  not  command,  he 
persuades.  On  adoption,  and  iiiiinlar  questions,  he 
may  advise — he  cannot  authorize.  B.  . 


Digitized  by  Google 


CHAP.  IV.  07 

In  the  case  of  the  Zemindar  of  Rajashahy,  cited  in 

that  of  the  Rajah  Nobkissiii,  Supreme  Court,  Calcutta, 
in  the  time  of  Sir  John  Anstruther,  Ch.  J. 

O  Tianslation  of  Bengal  paper,  dated  9th  of  Bumagurf 
under  the  signature  of  Rajah  Ramahaunt ;  addressed  to 
the  Rannee  Bosliannce  Deliya,  authorizing  her  (as  his 
widow)  to  adopt  a  son  after  his  decease. 

"  I  grant  this  license  in  the  year  1 153  (  ), 
**  being  visited  by  an  inveterate  disorder,  which  increases 
"  daily,  and  unable  to  foresee  what  the  Divine  Providence 
"  may  ordain  the  next  moment.  It  was  my  wish  to  adopt 
"  a  child  myself;  but  at  present  there  is  none  at  hand. 
''  To  send  for  one  would  be  attended  with  d^lay,  which 
**  I  should  have  no  hopes  of  outliving.  I  therefore,  of 
"  my  own  tree  will,  permit  you  to  adopt  a  son.  After 
"  my  death,  whenever  you  may  meet  with  a  child,,  you 
"  may  adopt  him  in  my  name.  So  that  the  daily  offerings 
"  for  the  salvation  of  our  souls  may  be  duly  performed, 
"  and  our  possessions  and  dignities  perpetuated.  These 

duties  shall  appertain  to  that  son  and  his  posterity ; 
^*  and  to  no  one  else. '  Furthermore,  you  will  be  careful 
"  to  educate  him  properly,  and  in  due  time  commit  my 
"  possessions  and  dignities  to  his  care.  If  you  fail  here* 
"  in,  tne  sm  ot  neglecting  my  salvation  will  be  upon  you. 
"  I  have  granted  you  this  license,  and  am  hereby  exone* 
"  rated." 

(1)  Vol.  i.  p.  >1. 
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ZILLA  OF  SALEM. 
June  12th,  1810. 

<Aato,foLl.f.83l85.) 

The  deceased,  in  possession  of  property,  without  issue, 
leaving  a  widow,  abd  &  mother,  may  either,  and  which  of 
ihem,  adopt ;  and  whether  from  another  gotra^  or  should 
the  selection  be  from  their  own! 

Answer  of  the  Pundit. 
The  deceased's  widow  may  adopt   If  she  can  gat  a 
boy  of  their  own  gointt  he  should  be  preferred :  if  dot, 
she  may  adopt  from  an  amia  getra,  or  different  &mily, 

beiog  still  a  near  relation. 

Remarks. 

If  *duly  authorized,  the  widow  may  no  doubt  adopt; 
and  is  enjoined  to  give  the  preference  to  the  nearest 
relation  who  is  eligible.  (See  Dattaca  Mimansa,) 
But  the  validity  of  an  adoption  actually  made,  does  not 
rest  on  the  rigid  observance  of  that  rule  of  selection ; 
the  choice  of  him  to  be  adopted  being  a  matter  of  dis- 
cretion. C. 

The  text  on  which  this  point  of  law  turns,  is,  as  to 

its  interpretation,  more  disputed  than  any  other.  The 
readings  are  various ;  and  what  this  Pundit  has  render- 
ed a  **near  relation/'  others  construe,  not  belonging  to 
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a  Mttant  country.  The  genm]  law,  however,  wliieli 
governs  the  choice  of  a  son  for  adoption,  is,  that  the 
adopter  noay  legally  take  him  from  his  own,  or  from  a 
diffBient  gctra;  but  he  ought  eouscientiously  to  take 
him  from  his  own ;  and,  in  preference,  from  his  &^tfi- 
das  (or  near  kindred) ;  or,  in  default  of  these,  from  his 
Samdmdacat^  or  Saculyas  (degprees  of  remote  kindred), 
li^  howerefy  a  penoo  choose  to  lereise  the  piescribed 
order,  though  he  thereby  contracts  a  sinful  taint,  he 
does  not  incur  lethal  auimadversion  in  consequence; 
and  I  doubt  if  it  would  he  competent  for  the  king,  at 
fke  suit  o£  any  penon  wfaatmr,  to  pievent  the  comple* 
tioD  of  die  act ceittinly  it  could  sot  be  lefened,  if 
once  performed.  B. 


c  2 
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ZILLA  OF  CUDDAPAH. 
May  17,  1806. 

(AaM,  voL  i.  p.  83.) 

Question, 

Ib  the  adoption  by  a  maternal  uncle  of  his  sisterVi  aon 
legal? 

Amwe?'. 

If  the  Chudam,  and  Upatu^ana  (tonsure  and  inves- 
titure of  the  adopted)  were  performed,  in  the-  gotra  of 
his  adoptive  father,  then  his  adoption  will  beyalid,  though 

born  m  a  different  one ;  otherwise,  it  is  irregular. 

Adoption  of  a  sister  s  son  is  strictly  prohibited,  unless 
in  the  case  of  Sudras.    Natida  Fundit  s  Dattaca  Mi- 

The  parties  in  this  case,  it  is  inferable,  must  have 

been  Sudras.  It  is  not  competent,  according  to  a 
generally  received  opinion,  for  a  Brahmin  to  adopt  a 
sister's  son.  I  have  not,  however,  been  able  to  discover 
the  authority  for  this;  but  the  reason  assigned  is,  that 

the  relation  of  the  mother,  who  could  not  have  become 
the  wife  of  the  adoptive  father,  tbrbids  it. 


Since  the  above  was  written,  I  have  found  sufficient 

authority  for  the  position,  though  it  be  not  noticed  by 
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Vidyaranga,  VijoyaneswaTa,  or  Turca  Poncbinana.  It 
is  from  the  Datta  Caustab'ha,  and  is  corroborated  by 
the  Daita  Mimama  of  Sri  Rama^  a  book  of  some 
authority  in  the  southern  pioniioes.  These  two  works 
I  have  in  the  college,  in  one  book.  I  quote,  as  follows, 
from  the  former.  "  On  failure  of  a  Sapinda  "  (a  rela- 
tion who  performs  obsequies  to  the  same  ancestors), 
"  an  Au^^nda'*  (a  remoter  relation),  *'  or  cTen  one  of  & 
"  difierent  gotra  may  be  adopted :  -  in  that  case,  howerer, 
"  a  daughter's  son,  and  a  sister's  son  are  excepted ; 
"  but  the  daughter  s  son,  or  sister  s  son  of  a  Sudra, 
"may.be  taken  in  adoption.  Thus  the  elder  Gantanuk 
"  Among  the  three  first  castes  (Brahmins,  and  the  rest), 
"  the  practice  of  adopting  a  daughter's,  or  a  sister's  son, 
**no  where  exists."  The  author  of  Datta  Caustab'ha 
states  this  as  the  settled  law;  bnt  Sri  Rama  allows 
of  an  exception.  He  says,  "  in  distress  ( Apadi),  when 
"  no  other  son  can  be  procured,  the  son  of  the  daughter, 
or  of  the  sister  of  a  man  of  any  of  the  three  higher 
''classes,  and  in  case  of  a  Sudra  uniYersally,  may  be 
"  adopted.**  •  In  practice,  the  adoption  of  a  sister's  son, 
by  persons  of  all  castes  is  not  uncommon ;  the  authority 
above  quoted,  resting  as  it  does  on  a  single  text,  and 
that  not  pointedly  prohibitory,  cannot  be  considered 
sufficient  to  vitiate  such  adoptions. 
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MASILIPATAM,  PROVINCIAL  COURT. 
Joly  27, 1809.  ' 

Prayaga  Venkana  -      -  Appeliani. 
Lachshemg    ...  Rupmndeni, 

(Aato,  vol.  L    n.  84. 85.) 

The  Appellant  and  the  husband  of  the  Respondent 
being  fbll  brothers,  the  latter,  during  his  last  illness, 
gave  instractions  to  the  Respondent  to  adopt  a  boyiiom 
the  ikniily  of  any  of  his  cousins.  •  The  Respondent  being 
about  to  do  so,  is  prevented  by  the  Appellant,  the 
brother  of  her  deceased  husband,  who  insists  that  she 
18  bound  to  adopt  his  soo.  The  objection  to  this  is, 
that  his  son  having  been  already  invested  with  &e 
Brahminical  string,  is  consequently  no  longer  capable 
of  being  adopted. — Quest.  Whether  the  widow  is  pro- 
bibited  by  the  Hindu  law  from  adopting  at  her  plea- 
sure from  the  iamOy  of  any  relative  of  her  husband,  or 
restricted  to  that  of  the  Appellant,  and  this  notwith- 
standing the  objection  that  is  jirged  by  her  ? 

Answer  of  the  PwuSt, 

The  son  of  the  Appellant  is  adoptible,  notwithstandiDg 
the  objection  stated. 

It  is  hdd  that  Brahmins  shall  adopt  sons  from  the 
families  of  their  Sapindas  ii^)  if  boys  from  such  cannot 

(1)  &piiid«;  «koM  who «fti<te fawn  ate t» (ha mm iMMiar. 
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be  procured,  then  from  those  of  their  Sagoiras never 
fcom  other  families.  The  meaning  is,  that  they  fthali 
•pna  of  brothero;  fijkiling  theae,  they  are  al 
liliertir  to  ifBCH^t  SiK  fHirpoae  to  that  of  a  d|ima^ 
couttn.  To  shew  that  Brahmttis  are  not  at  liberty  gene- 
r^iy  to  adopt  boys  distantly  related,  and  that  it  is  com- 
lieti^t  to  adopt  a  brjother^  son,  though  inyested  with 
lii0..Brahiniakal  string,  a  text  in  Chandrwh  as  qnoted 
from  Sareswaty  Valasum,  says,  "If,  among  several 
"brothers  b^  the  same  mother,  one  shall  beget  a  son, 
the  .neat  ase.  said.to.  be  tbmby  blaaied  with  sons/' 
4fKhcnae  it  aay.  be  iafened,  that  while  there. is  a  possi- 
liiHty  of  adopting  a  brother's  son,  another  shall  not  be 
preferred.  In  Datta  Mitnofisa,  Sankala  says,  "  A 
*A  Btahnin,  deatitiilp  .of  a.  sm^. shall  .adopt  a  bpy  (to^ 
f^tha.fiunilies  .eitlMr  of  his  SapMa$i  or  liis  l^iftras,^ 
According  to  which  book  also,  the  sons  of  brothers 
invested  with  the  Brahminical  string  m^.  b)e.  a4ppt^di 
and  adopting  the  sons  of  brothers  is  most  consonant 
with  custom. 

Remarks, 

The  passage  cited  as  from  Sareswaty  Valasum,  or  one 
of  precisely  similar  import,  occurs  in  Menu,  ch.  ix.  182. 
Under  this,  and  other  texts  of  law,  as  generally  under- 
stood, a  preference  is  to  be  given  to  a  brother  s  son  ;  on 
failing  such,  a  more  distant  male  relation;  but  not  so 
exclusively  as  the  opinion  here  delivered  seems  to  imply. 
See  Mitacsh.  on  Inh.  ch.  i.  sect  xi.  13.  and  note.  C. 

(1 )  S*^oita$  i  tboM  who  v*  deMemled  from  th«  mid*  pMiitfch. 
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It  is  not  incumbent  on  a  person  to  adopt  the  son  of 
a  brother,  or  other  Sapinda.  The  law  merely  states 
this  as  preferable,  but  without  prescribing  it;-:-certaiiil7 
it  does  not  griye  to  the  Sapinda  any  right  to  enforce 
such  a  preference,  and  the  Appellant  could -not,  there- 
fore, I  am  clear,  maintain  this  action  :  this  is  the  point 
which  the  Pundit  ought  properly  to  ha^e  considered. 
With  respect  to  the  ineligibility  of  a  person  for  adop- 
tion, on  whtnn  the'  Upant^ana  rites  have  been  per- 
formed, it  is  much  disputed :  the  more  correct,  because 
the  more  reasonable  opinion,  would  q>pear  to  be,  that 
he  is  eligible,  if  of  the  same  gotra  (fiunily); — ^indigibk 
if  of  a  different  gotra,  from  the  adopter;  for  if  of  the 
same  gotra,  the  datta  homanij  though  proper,  is  not 
necessary:  if  of  a  different  gotra,  the  datta  homam  is 
necessary,  and  it  cannot  be  performed  on  one,  who,  by 
the  rites  of  the  Upanayanay  has  been  definitively  esta- 
blished in  his  natural  gotra.  E.  < 
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ZiLLA  OF  NELLOKB. 

(Aatok  *oL  i.  p.  85.) 

B^theFundU, 

There  being  no  law  to  justify  the  adoption  of  an  eldest 
SOD,  who  has  performed  the  funeral  rites  of  his  deceased 
father,  such  an  adoption  will  not  carry  with  it  the  inhe- 
ritance of  the  adopter. 

JR/Ctiuirk$» 

Mitacsh.  on  Inh.  ch.  i.  sect  xi.  21.  C. 


Right»  certainlT.  An  ddeat  son  it  forbidden  to  be 
given  in  adoption ;  but  some  authorities  make  exception 
tothis.  R 
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ZILLA  OF  NELLORE. 
(Aita,twi.i.|».as;) 

%  the  Fundit, 

If  a  man  having  two  brothers,  who  have  each  an  only 
SOD,  adopt  his  wife's  sister  s  son,  and  die,  such  adopted  is 
entitled  to  his  property,  the  adoptive  &ther*s  nephews 
heing  only  sons,  not  being  eligible  t04Miopli(m.' 

Remarks, 

Only  sons  not  being  eligible,  (Mitacsh.  on  Inh.  ch.  i. 
sect  xi.  11.)  a  more  distant  connexion  might  in  this 

case  be  selected  with  perfect  propriety  ;  notwithstandil^ 
the  preference  due  in  other  circumstances  to  a  nephew. 
(Ibid.  §  636.)  C. 

The  adopted  wife's  sister's  son  is  certainly,  in  this 
case,  entitled  to  the  estate:  but  the  taking  in  adoption 
a  brother*s  only  son  is  not  forbidden;  the  giomg  iBf 
except  as  has  been  before  seen,  in  timea  of  calamUy, — 
Post,  p.  107.  E. 
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ZILLA  OF  NELLORE. 

<Aal«,  VOL  i  as.  tOl.) 

Bjf  the  PundU. 

If  a  man  have  no  male  issue  of  bU  own,  it  is  stated  id 
■nny  hotkM  that  ke  may,  vnder  the  preesm  af  dietiW) 
-  adopt  the  ooly  son  of  a  brother  

*  I 

Remarks. 

If  a  brother's  only  son  be  adopted,  he  need  not  be 
taken  away  from  the  family  of  his  natnral  father,  bat 

may  continue  to  perform  the  offices  of  son,  both  to  him 
and  to  his  adoptive  father.  See  notes  to  Mitacsh.  on 
Inh«  ch.  L  sect  x.  1,  and  sect.  zi.  32.  A  valid  adop- 
tion of  an  only  son  cannot  otherwise  be  made,  ihe  ab- 
solute gift  being  forbidden.  (Mit.  on  Inh.  ch.  i.  sect. 
zi.ll.)  C. 

Apadi,  or  Apatcali,  in  distress,  or  in  time  of  distress, 
•  is  frequently  assigned  as  a  reason  for  similar  excep- 
tions. If,  by  reference  to  it  in  the  present  instance,  it 
be  meant  that  the  adopter  shall  take  his  brother's  only 
son,  only  when  necessitated  to  do  so,  by  not  being  able 
to  procnre  any  other  person  for  adoption,  the  Pundit 
has,  I  think,  confounded  the  taker  and  the  giver;  for  it 
is  the  latter  that  the  law  contemplates  as  being  com- 
pelled by  his  necessities  to  part  with  his  only  son.  It  is 
the  opinion  of  some^  and  is  entitled  to  attention,  be- 
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cause  it  is  founded  in  reason,  thst  where  the  son  of  a 

brother,  whether  an  only  son  or  not,  exists,  here  is  no 
necessity  for  adoption.  It  is  supported  by  Menu,  Q  who 
declares  that,  if  among  many  brothers,  one  beget  a  son, 
this  single  birth  has  the  same  spiritual  effect,  as  if  they 
had  all  become  fathers.  He  is,  in  fact,  put'tra,  drawing 
(trenfotiy — trabit)  each  from  {put)  purgatory.  The  point 
is  scaioely  worth  further  discussion,  the  undoubted  law 
in  this,  as  in  all  other  cases  of  adoption,  marriage,  &c. 
being, — that  if  the  act  be  duly  completed,  it  cannot  be 
reversed.  £. 


(>)  Ck.iz.  r.  182. 
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ZILLA  OF  COMBACONUM. 
Sadaaeva  Pillay,  o.  Vadaganada  Pillay. 

(Ante,  Tol.  i.  p.  87. 88.  90.) 

Upon  a  question  of  adoption,  the  Pundit  certified  that 
it  was  good,  though  oral,  and  the  adopted  at  the.  time 
an  adult,  being  a  brother's  aon. 

See  Mitacsh.  on  Inh.  ch.  i.  sect*  xi.  13.  A  differ- 
ence of  opinion  preraiJs  in  ragard  to  adoption  of  adults, 
or  persons  for  whom  certain  ceremonies  termed  Smucara 
(marriage  of  Sudras,  and  tonsure  of  the  higher  tribes) 
have  been  performed,  the  prevalent  doctrine,  in  most 
parts  of  India,  being  advene  to  it  The  objections  are 
less  forcible  in  the  instance  of  a  relation  of  the  male 
aide,  than  in  the  case  of  a  stranger.  C. 


Correct, — as  seems  to  me. 


E. 


no 
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ZILLA  OF  VENDACHELLUM. 
April  29,  1808. 
Sree  Mootum  Ramanoojyungar,  v,  Appooyungar. 

The  Plaintiff  is  the  adopted  son  of  a  woman  of  the 
name  of  Janike  Ummal,  being  th6  son  of  her  eider  bio- 
therms  daughter,  the  Upamyana  of  the  boy  having  been 
subsequently  performed  in  the  house  of  his  natural 
father,  where  he  continued  to  reside.  The  Defendant 
is  her  Cama  puttra,  or  illegitimate  son,  fostered  and 
brought  up  by  her,  previous  to  the  adoption  of  the 
Plaintiff.  Subsequent  to  the  adoption,  she  conveyed 
away  her  property  to  her  illegitimate  offspring,  by  a 
deed  disclaiming  the  Plaintiff  as  her  adopted.  She 
being  since  dead,  1.  Quest.  Was  die  adoption  of  the 
Plaintiff  invalidated  by  the  performance  of  the  Upanaya- 
num,  and  the  residence  of  the  adopted,  in  the  house  of 
his  natural  father  ? — 2.  Could  the  deceased  disclaim  the 
adoption? — 3.  To  whom  does  her  property  descend  ? 

JkfUWCf* 

The  adoption  is  not  affected  either  by  performance 
of  the  Upanayana  in  the  house  of  the  natural  £ather,  or 
by  the  residence  there  of  the  adopted;  nor  could  the 

deceased  in  her  life,  by  any  act,  disclaim  at  her  pleasure 
the  son  she  had  so  acquired.  Her  property  descends  to 
her  adopted. 
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Adopted  sons,  beiug  duly  initiated  by  the  adopter 
uniler  hit  own  fiunily  name,  become  sons  o£  the  adop- 
tive parent  ( Cdlkd  purdna.  See  Mitacsh.  on  Inh.  eh.  i. 
ieet.  vi.  13.)  The  Upanayana,  though  perfermed  in  the 
natural  parents'  house,  if  done  with  the  family  name  of 
the  adoptive  one,  would  not  be  irregular*  It  can  be  of 
mo  ooBsequenoe  wheie  it  takes  place*  only  it  must  be 
performed  in  the  name  of 'the  adopter^a  goira*  The 
adoption  cannot  be  affected  by  the  residence  of  the 
adopted,  which  can  but  raise  presumption  as  to  the 
fact: — being  once  completely  and  validly  made,  it  can- 
not be  recalled.  A  natural  child  being  excluded  from 
the  rights  of  a  son,  and  none  being  now  allowed,  but 
legitimate  issue,  and  adopted  sons,  the  adopted  in  this 
case^  if  regularly  so,  was  the  heir.  (Mitacsh.  on  Inh. 
ch.  i.  sect  zi.  21 .)  Education  and  nurture  do  not  con- 
stitute any  relation  entitling  to  inheritance.  C. 

The  question  is  not,  whether  an  adoption  could  be 
dissolved;  but,  whether  Janike  Ummal  could  possibly 
have  any  right  whatever  to  adopt.  Certainly,  a  Brah- 
min widow  (as,  from  the  name,  this  woman  must  have 
been)  cannot  adopt,  without  the  consent  of  the  husband, 
obtained  before  his  decease;  and  it  nowhere  appears 
here  that  such  consent  had  been  given.  Again,  this 
woman  could  convey  no  right  to  the  estate  of  her  hus- 
band, either  by  adoption,  or  any  other  act;  as  die 
must  have  forfeited  her  own  right,  by  the  impurity  of 
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ber  conduct;  nor  could  she  con?^  right  to  any  sepsr 
rate  property  of  her  own  by  adoption,  a  Brahmin 

woman  having  no  power  to  transmit  such  property, 
which  must  descend,  as  fixed  by  law.  £. 

It  does  not  appear  that  Janike  was,  or  ever  had 
been,  a  married  woman.   The  contrary  is  rather  to  be 

presumed.  According  to  the  facts,  as  stated,  the  adop- 
tion would  seem  to  have  been  a  spurious  one ;  and»  in 
diis  view,  the  case,  indndtng  the  remarks  upon  it,  is 
valuable  only  Ibr  the  ificte  it  contains. 

T.  S. 
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ZILLA  OF  CHINGLEPUT. 
May  21,  1803. 

(Aato,  vol.  i.  p.  93.  95.  96.) 

The  father  of  a  family,  who  had  no  male  issue, 
having  maintained  for  a  long  time  a  young  lad,  whom 
be  had  intrusted  with  his  affairs,  and  professed  to  have 
adopted,  of  which  evidence  existed  in  writing,  but 
which  is  lost,  adopted  another. — Is  the  latter  adoption 
valid? 

Answer  of  the  Pundii, 

If  one  maintain  another  for  a  length  of  time,  pro- 
fessing to  have  adopted  him,  and  in  feet  committing 
all  his  afiairs  to  his  charge,  having,  upon  his  beginning 
to  do  so,  invited  and  entertained  his  relations,  ac- 
quainted the  magistrate,  and  drunk  manjaoee,  be  can- 
not afterwards  abandon  the  young  man  so  adopted,  in 
fevour  of  another ;  nor  is  the  adopted  compellable  to  re- 
nounce the  connexion  so  formed.  The  relation  of  adopted 
needs  no  writing  for  its  support. 

Bemarks, 

The  answer  presumes  the  adoption  to  have  been  ae- 
tnally  made;  tad  the  circumstanees  stated  authorize 
the  presumption.   It  would  be  otherwise,  if  it  were 
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proved  that  the  party  had  changed  hift  intention  before 
the  essential  rites  of  adoption  took  place,  and  purposely 
avoided  performing  them.  C. 

This  opinion  is  correctly  applicable  to  all  castes  but 
Brahmins,  with  whom  the  Datta-homam  is  indispen- 
sably requisite  to  produce  spirUual  benefit  E. 


4 


CHAP.  IT.. 


115 


ZILLA  OF  VENDACHmXUM. 

May  6, 1808. 
Siiiamedoo  Runga  Reddy,  v.  Achummall. 

Question  to  the  FufuiU, 

Narasuinmaliy  the  widow,  and  her  mother-in-law, 
the  Defendaot,  entered  into  an  agreement  to  adopt  a 
^ticvlar  boy;  but  the  ialcoded  adoption  not  taiing 
plnee,  tbe  wnAom^  witbont  the  pririty  of  ber  BOtber-m- 
law,  subsequently  adopted  the  Plaintiff. — Is  an  adop- 
Uofk,  80  ctfcuinftta«ced>  good,  notwithstanding  the  pre- 
fioiit  ngteement? 

Anmer, 

It  i«. 

(Signed) 

Srcskevasa  CHAftLoo,  FmdiL 

Remark*. 

A  iinq>le  agteaaent  to  make  m  adoptioB,  not  ear- 
ned into  «ieot»  "will  oeitainly  not  inyalidate  a  eobse- 

quent  adoption,  raade  with  the  requisite  forms.  The 
adoption  of  the  widow  was  good,  if  authorized  by  her 
bnaband^  «r,  in  de&ult  of  such  aatborily,  if  witb  tbe 
itqimHe  sanction  of  ber  proper  guafdianB»  ber  Iras- 
band's  male  kindred.  (Note  on  Mitacsh.  on  Inh.  ch.  i. 
sect.  xi.  9.)  C. 

H  2 
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This  appears  perfectly  correct,  admitting  either  that 
the  consent  of  the  husband  to  adoption  by  the  wife 
had  been  obtained  before  bis  decease,  or  that  such 
consent  is  not  necessary,  where  the  parties  are  of  a 

Sudra  tribe.  £. 


That  the  adopted  inherits  lineally  and  collaterally  in 
the  family  of  the  adopter,^  vol.  i.  ch.  iv.  p.  97. 

This  position  is  questioned — Passages  in  the  DaUaca 
^Mimama^  and  Dattaca  Ckandrka  declare  the  relation- 

ship  of  the  adopted  as  Sapimla,  to  bo  special,  extending 
*'  to  three,  not  seven  degrees.  1  regard  tiie  limitation 
**  as  referring  to  the  oblation  of  funeral  cakes,  impurity 
"on  occasion  of  deaths  and  births,  and  disability  of 
"  marriage,  or,  at  all  events,  even  under  the  limitation, 

the  adopted  might  collaterally  inherit,  within  the  third 
'•degree,  according  to  the  mode  of  computation,  for 
''which,  see  Note  to  Dattaca  Mimansa,  sect.  vi.  §  17. — 
"Those  who  oppose  generally  the  collateral  succession 
"of  the  ^opted,  appeal  to  the  texts  of  Devala  and 
"  others,  in  which  the  twelve  sons  are  enumerated  in.  two 
"  sets ;  and  in  respect  to  the  second  of  these,  in  which 
"the  son  given  is  classed,  terms  are  used,  barring  the 
**  right  of  collateral  succession.  Oq  the  other  hand, 
"  Menu  and  Baudhayana  place  the  son  given  in  the  first 
"  set,  thereby  establishing  his  right.  The  authority  of 
"  Menu  preponderates  OTcr  that  of  Devala,  and  the  rest ; 
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**who,  in  hot,  would  give  a  preference  to  sodb,  ad- 

*'  mitted  to  be  exceptionable.  Tbe  authority  of  the 
*'  Mitacshara  is  also  explicit,  ia  favour  of  the  collateral 
"floccession  of  the  adopted  son;  wliich,  indeed,  is  no 
"more  than  what  equity  requires.  Debarred  iiromsoc^ 
"cession  in  his  natural,  it  would  be  unjust  that  the 
"adopted  should  be  deprived  of  that  right  in  his  ac- 
"quired  capacity." — H.  C.  Sutherland. 
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ZILLA  OF  VIZAGAPATAM. 

<AMli,  fd.  kf.  Ml »  tOi.> 

Question  to  the  Pundit. 

Among  tbe  twelve  sorts  o£  sois,  are  not  the  Dunf/L* 
rmuhjfayana,  &c.  di84|ualified  iiroiii  inheriting,  in  the 
present  age?  And,  can  any  inherit  in  it  but  the  daia 
and  otiroM,  the  adopted  and  the  legitimate,  natural 
bom? 

Answer, 

The  right  of  inheritance  is  restricted  in  the  CaUyug 
to  the  two  descriptions  of  sons  specified  in  the  qnestioo, 
in  exclusion  of  the  otiier  ten. 

Pundit  Appiah,  Sastrec, 

The  Dwi/dmushydifana,^'  or  son  of  two  fathers,  is  a 
son  begotten  by  an  appointed  kinsman.  The  piactiee 
is  by  most  authorities  admitted  to  be  abrogated  in  the 
present  age ;  yet  it  continaes  in  all  parts  of  India. 
Such  a  son  succeeds  to  botli  fathers.  Vijnyaneswara 
(it  must  be  observed)  admits  the  legal  existence  of  the 
Dvymmu^f^^fona  in  this  age.  The  appomtment  of  a 
wife,  or  widow,  to  raise  up  seed  he  considers  as  fer- 
bidden  by  Menu,  and  consequently  unlawful ;  and  the 
term  Duydmuth^am  therefore  is  restricted  by  him 
to  the  son  of  a  virgin,  betrothed,  but  not  espoused. 
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whom  his  author,  Yajnyawalcya,  directs  to  be  espoused 
by  the  brother  of  the  intended  husband  deceased. 
Such  a  son  he  deems  legitimate;  lie  is,  according  to 
him,  DwjfdmushydjfOfia,  or  the  son  of  two  fathers ;  and 
he  succeeds  always  to  the  estate  of  the  brother  to  whom 
his  mother  was  betrothed,  as  well  as  to  that  of  his  actual 
father,  if  the  latter  have  no  other  son.  If  the  latter 
hsve  male  issue  distinct  from  him,  he  is  then  not  X^i- 
mui^^ana^  but  simply  Cthitrt^a,  son  of  the  wife,  and 
belongs  exclusively  to  him  to  whom  his  mother  was 
betrothed.  As  the  custom  of  a  brother  manyiag  the 
betrothed  of  his  deceased  brother  does  not  now  prevail, 
die  distinction  made  by  Vrjiiyaneswara  is  of  no  practical 
utility.  It  is  certain,  however,  that  he  considered  the 
o&pring  of  such  marriage  as  legitimate ;  and  he  no 
where  intimates  that  any  of  the  other  descriptions  of 
sons  became  illegitimate  in  the  CaU^Yugam*  This  is  a 
imcy  posterior  in  time  to  Vijnyaneswara.  E. 
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ZILLA  OF  B£LLARI. 

June  9,  1808. 

Hanumunta  Bhutloo,  v.  Bhyrapah. 

(Ants.  VOL  i.  p.  89. 100.) 

According  to  the  Plaintiff's  petition,  one  Bhagaven* 
dra  Bhutloo»  of  the  Bhargava  gotra,  some  forty  yearn 
ago,  adopted  the  Plaintiff,  then  three  years  of  age^ 
being  of  a  different  gotra.  It  is  stated,  that  his  Upana- 
^anOf  with  every  other  corresponding  ceremony,  was 
performed  for  him  in  the  gotra  of  the  adopter ;  that  his 
adoptive  father  dying  a  few  years  after,  his  foneral  riles 
had  been  celebrated  by  the  Plaintiff,  who  had,  from 
that  time  to  the  present,  enjoyed  his  property,  with  the 
privileges  of  an  hereditary  office  (that  of  FanchangiQ} 
of  his  village)  which  had  belonged  to  him.  It  fiurther 
states,  that  the  time  being  arrived  for  the  performance 
by  Plaintiff  of  his  son's  Lfpanayaua,  the  Defendant, 
being  of  the  family  of  Bhagavendra,  though  separated 
from  it  in  point  of  property,  disputes  its  being  per- 
formed in  the  adoptive  gotra,  insisting  on  its  perform- 
ance in  his  Janaca  gotra,  or  the  gotra  of  his  natural 
ancestors. 

The  Defendant,  by  his  answer,  denies  any  adoption 
of  the  Plaintiff  by  means  of  homams,  as  well  as  the  per- 
formance of  his  Upaiuninna  by  his  alleged  adopted  fa- 
ther, Bhagavendra  Bhutloo;  and  he  alleges,  that  the 

(1)  SRpoufUr  «f  iIm  Fmcftfifiia,  or  alBuaski^Vid.  pott,  p.  t3«. 
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celebration  of  the  fanenJ  rites  of  the  latter  by  tbe  Plain- 
tiff was  objected  to  at  the  time,  by  the  ancestors  of  the 
Defendant.  He  then  quotes  a  passage  from  tbe  Datia 
Mhnmua  of  Nanda  Pundita,  to  shew  that,  if  one  of  a 
diffisrent  goira  •  from  the  adopter  be  adopted,  his  lona 
should  revert  to  their  parents'  natural  gotra ;  accord- 
ing to  which  authority,  he  justifies  the  opposition  coni' 
plained  of  by  the  Plaintiff.  The  nnintemipted  posses- 
sion by  Plaintiff  of  the  property  and  privileges  of  his 
alleged  adoptive  father  is  admitted  by  the  Defendant. 

The  question  is,  whether  the  Upanayana  for  the 
Plaintiff*s  son  should  be  solemnized  in  his  adoptiviu  or  in 
his  natural  jiolmf 

Answer  of  the  Putidit. 
Adoption- is  of  two  kinds,  viz.  Nitya  Dalta,  and 
A-nUya  Daita,  The  fortner,  performed  with  hmamit 
or  ofierings  before  fire,  is  permanent ;  the  latter  tempo- 
rary only,  being  without  the  same  formalities.  The 
Nitya  Datta  is  the  preferable  one,  and,  in  the  case  of 
the  SOD  of  one  so  adopted,  his  Upanaymia  should 
be  performed  in  the  goira  of  his  adoption.  The 
Upanayana  for  the  son  of  the  A-nitya  Datta,  or  tem- 
porarily adopted,  is  allowable  either  way ;  i.  e.  it  may 
be  performed  in  his  adoptive  ^folm,  or  in  that  of  4iii 
ancestor's  original  birth.  It  appearing  in  this  case,  , 
that  the  adoption  of  the  Plaintiff  was  by  homams,  in 
the  presence  of  relations  and  of  the  god,  his  sons 
l^paMnfam  should  be  solemnised  in  Morgana  gatra, 
bebg  that  of  his  adoptive  &ther. 
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Remarks. 

doubt,  the  issue  of  an  adopted  son,  of  the  de- 
scriptioQ  termed  daUat  regularly  adopted*  belongg,  JUke 
hinir  to  the  aame  gotra  with  the  ad<^ter :  and  the  cere* 
moiuee  of  initiation  ( Upamyana J  are  to  be  performed 
in  that  gotra,  or  family.  I  am  not  aware  of  any  autho- 
rity for  holding  that  the  issue  of  an  Aniiifa  datta  may 
be  initiated  in  either  family.  An  adoption,  which  len- 
ders  the  party  ton  of  tmo  hSiktien  (dwifamushy^^fom),  is 
not  unknown  to  the  law.  (See  Mitacshara  on  Inh. 
ch.  i.  sect  X.)  But,  in  such  case,  the  issue  romaios  in. 
the  same  g<ttra^  in  which  the  son  of  two  lathers  received 
his  UjHmt^na,  or  initiation.  C. 

This  opinion  is  sufficiently  correct.  Nitya  daita, 
and  Amtya  datta,  diatinctions  made  by  some  writer^ 
are  not  impioperiy  interpreted  into  pemument  and  tem- 
porary adoption.  The  Nitya  datta  neltiier  returns  him- 
self, nor  do  any  of  his  descendants  return  to  the  gotra 
of  his  natural  father,  but  remain  irom  generaliou  to 
generatioii  in  that  of  the  adoptive  one.  The  Amtjfa 
datta  doee  ao  return.  He  that  is  so  adopted  indeed  re- 
mains, while  he  lives,  in  the  gotra  of  his  adoptive  father; 
but  his  son  returns  to  his  original  one.  Describing  the 
Amtjfa  dattMf  Vidyaianga  quotea  the  CoUowing  text 
fiom  the  NeffU^  SkMu.  "That  son  to  whom  Uk 
"prescribed  ceremonies  have  been  performed  in  the 
^^goira  of  bis  natural  father,  as  far  as  the  tonsure,  does 

not  possess  the  full  qualities  of  a  son— he  is  a  tempo- 
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**  faiy  son  only*'  (Amijfa  iiUUi).  The  anthor  quotes  one 
of  the  V&tiam  of  Saty&shadha^  which  states  the  AnUya 
ptUra  to  be  equivalent  to  the  Dwydmushydyana,  or  son 
of  two  &thefs;  and  hence  ttfoUows,  that  he  ia  to  per- 
form ^  foneral  ceremonies  of  both  iaiheTB,  the  natn- 
ral  and  the  adoptive. 

The  result  is,  that  NUya  datta  is  a  son  adopted  from 
the  aamft  gotra^  before,  or  after  the  ceremony  of  the 
tonnire;  or  « ion  adeiited  fnm  a  di&iMit  ^dm,  b^itn 
the  tonsure;  Aaniya  datia  is  a  son  adopted  from  a  dif^ 
fiaient  gotroy  after  he  has  received  the  tonsure  in  hia 
natural  ^ra.  The  performance  of  the  trasure  is  the 
cause  of  the  temporaiy  nature  of  the  latter  species  of 
adoption.  ^  E. 


ft 
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ZILLA  OF  VERDACHELLUM. 
Not.  14, 1807. 
Vasuntaroya,  v.  Kistruyer. 

(Aat*.      i.  p.  101.) 

The  Defendant  is  8aed  upon  a  bond  given  by  his 
natural  faUier,  being  one  of  seretal  sons  who  was  given 

in  adoption  to  a  person  not  a  party  to  the  bond.  The 
other  sons,  including  the  eldest,  are  living. — Is  he  liable 
to  the  action? 

Answer, 

An  adopted  is  not  liable  for  a  debt  contracted  by  bis 
natural  father. 

(Signed) 
Sresvevasa  Chabloo,  PundU, 

Remarks. 

Being  no  longer  connected  with  the  &miiy,  nor  oon- 
oemed  in  the  estate  of  his  natural  fiither,  (Mitacsh.  on 

Inh.  ch.  i.  sect.  xi.  22. — Menu,  ch.  ix.  5.  14.)  he  cannot 
be  held  liable  for  his  debts.  C. 

To  the  same  effect  by  E. 
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ZILLA  OF  CHINGLEPUT. 
M.  Veneataroyer,  v,  Agusteapah  Mooddy. 

(Ante,  vol.  i.  p.  101.) 

The  Plaintiff  sues  for  a  debt  due  to  him  from 

Defendants  son,  Soobaroya  Moodely,  who  was  long 
since  given  in  adoption  to  Annah  Moodely. — Is  the 
action  maintainable  against  the  Defendant  ? 

Aruwer. 

The  money  borrowed  by  Soobaroya  Moodely  is  not 
recoverable  from  his  natural  father,  the  Defendant,  but 
his  son  will  be  answerable  for  it  when  he  comes  of 

age  ;  unless  it  was  borrowed  for  the  use  of  the  Defendant 
or  his  family,  in  which  case  the  action  is  maintainable 
against  the  Defendant.  (*) 

Ranarks. 

This  follows  naturally  from  the  entire  separation  of  the 
son  given  for  adoption  from  the  family  of  his  natural 
father.   Mitacsh.  on  Inh.  ch.  i.  sect.  zi.  32.  C. 

(1)  Ob  lb*  groiind  of  the  debt  having  been  contracted  hy  the  adopted,  not 
uaaoa.biitMtbeagmCof  kteaatoial  CidMr.  Tbfa  anut  be  Mqipllad. 
togiNth«IUlmMd^aftlMinM«oe.-.1W«riaioBliedmet.  E. 
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ZlUA  OF  B£LLARI. 
Dec.  13, 1808. 
Nursapah,  t;.  Paupummall. 

(Aate.  vd.  L  p.  9t,  101.) 

Upon  a  qviMilSon  of  adoption,  the  Pundit  of  the 
Court  reported  as  follows : 

A?iswer. 

It  is  held  that,  if  a  lad  be  adopted  into  a  family, 
even  where  it  is  not  the  custom  to  perfem  homam 
(sacrifice  of  adoption),  he  cannot  be  turned  out  of  it  at 

will.  Adoption  imposes  upon  the  adopter  an  obliga- 
tion to  educate  and  provide  £or  the  adopted  as  his  sod, 
and  he  succeeds  as  such  upon  the  death  of  his  adoptive 
&ther. 

Remarks. 

The  ioadverteot  omission  of  an  unessential  part,  as 
sacrifice  is,  even  where  it  is  enjoined,  does  not  vitiate 
an  adoption.   3  Dig.  244. 

The  adoption  being  complete,  it  cannot  be  annulled. 
An  adopted  son  may  be  disinherited  for  like  reasons  as 
the  legitimate  son. — (Mitacsh.  on  Inh.  ch.  ii.  sect  x.) 
but  he  cannot  forfeit  the  relation  of  son.  C. 

Certainly  :-p-however  defective  the  eaemony,  and 
however  small  in  consequence  the  spiritual  benefit,  the 
act  of  adoption  cannot  be  set  aside,  on  any  account 
whatever ;  a  fortiori,  not  on  account  of  any  informality. 

£. 
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ZILLA  OF  VERDAOHELLUM. 

Dec.  80, 1807. 

Raman,  v,  Cootya  Padaj^anchee. 

(Aato,  vol.  i.  p.  80.101.) 

The  Plaintiff  having  been  adopted  by  a  woman,  had 
she,  rabsequently,  the  same  dominion  over  her  property 
that  she  had  before,  so  thi^  a  mortgage  of  a  house  by  her 
after  would  be  good  ? 

Amwer, 

The  mortgage  under  these  circumstances  would  not 
be  good,  to  the  prejudice  of  the  adopted,  if  rightly, 
adopted. 

Remarks. 

Presuming  the  property  here  spoken  of  as  the  woman's 
to  have  been  what  devolved  upon  her  by  the  death  of 

lier  husband,  and  not  to  have  been  her  proper  StridhanOy 
it  ceased  to  be  her's  at  the  moment  of  a  valid  adoption 
made  by  her  of  a  son  to  her  husband  and  herself;  in 
the  same  manner  as  property,  coming  into  the  hands  of 
a  pregnant  widow,  by  the  same  means,  cannot  be  used  by 
her  as  her  own,  after  the  birth  of  a  son.  An  adopted 
child  is  in  most  respects  precisely  similar  to  a  posthumous 
son.  From  the  moment  of  the  adoption  taking  effect, 
the  child  became  heir  of  the  widow  s  husband  ;  and  the 
widow  could  have  no  other  authority  but  that  of  mother 
and  guardian.  C. 
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Women  have  legally  no  right  to  adopt  for  the  trans- 
mission even  of  their  separate  property;  and  this  is 

founded  both  on  authority  and  reason ;  it  does  not 
follow,  however,  but  that  such  a  custom  may  obtain  in 
the  caste  to  which  the  parties  in  this  case  appear  to 
belong,  namely,  that  of  the  Puller,  nearly  the  lowest  of 

the  Sudra  tribes.  E. 
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ZILLA  OF  VIZAGAPATAM . 

Questim  to  the  Fuiu&t, 

(Ante,  vol.  Lp.  101.) 

If  a  boy  that  has  been  adopted  die  without  iasae, 
and  wnnarried,  what  becomes  of  the  property  of  his 
adoptive  father  at  his  death  ?  Does  it  go  to  the  natural 
father  of  the  adopted,  or  to  the  widow  of  the  adoptive 
one? 

Answer. 

The  widow  succeeds  to  it  by  inheritance,  as  kgal 
mother  to  the  adopted. 

(Signed)        PumUt  Appiah,  Sattrtc. 

Remark, 

The  answer  is  entirely  consonant  to  the  law.  The 
dattaca  having  been  given  away  by  his  father,  the 
natural  relation  was  annulled,  and  his  father  would  no 
more  inherit  from  him,  than  he  from  his  natural  father. 

C. 


VOL.  11. 
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MASULIPATUM.  PROVINCIAL  COURT. 
November,  3, 1803. 

Cooty  Verty  Cootapab,  Appellant, 
^^kwhiTih  and  Veokiah,  RespendtaU, 

(Aata.  ToL  i.  p.  97.) 

QuettiolU  referred  to  the  Jhmdtt  ef  the  Omri. 

1.  Is  it  proved  by  the  evidence  given  before  the 
Zilla  Court,  that  Basavannah,  the  &ther  of  Cootapah, 
the  Appellant,  was  adopted  by  bis  maternal  node,  Moonta 
Satia  Lhigfum  T 

Answer. — The  adoption  is  not  established,  for  want 
of  the  oblation  to  fiie. 

2.  Is  the  declaration  by  a  husband  to  bis  wife,  that 
he  had  adopted  a  particular  boy,  sufficient  evidence,  if 
psoved,.  of  the  fact  ? 

Answer^ — ^Tbe  husband  not  being  at  liberty  to  adopt, 
without  the  privity  of  his  wife,  a  subsequent  commnni* 
cation  would  not  be  sufficient  to  establish  the  fact  of 
adoption. 

3.  Is  it  necessary  for  persons  of  the  Sudra  caste  to 
make  the  oblation  to  fire,  in  adopting? 

Answer. — It  is  ordained  that  the  husband  and  wife, 
among  the  Sudras,  should  be  present,  and  that  they 
should  cause  a  Brahmin  to  make  oblation  to  fire. 

^igned)  V.  Narrain,  Soiirte, 
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Bemarks. 

As  to  dblation  to  fire,  the  ceremony  is  prescribed ; 

but  the  fact  of  its  celebration  may  be  presumed,  if 
there  be  no  proof  to  the  contrary.  The  inadvertent 
omission  of  a  ceremony  would  not  invalidate  the  adop- 
tion. (Jagannatba's  Digest,  vol.  iii.  p.  244.)  The 
wife  must  consent  to  the  gift  of  a  son  ;  but  it  is  not  said 
that  she  must  be  privy  to  the  acceptance  of  one. — See 
Mitacsh.  on  Inh.  ch.  i.  sect.  xi.  9.  and  the  note  on  the 
words  '^wbom  his  father  or  mother  gives.**  A  snb- 
seqtient  communication  to  the  wife  would  be  evidence, 
birt  not  conclusive.  As  to  the  third  point,  the  answer 
of  the  Sastree  is  the  received  construction. — See  Jug* 
annatha,  vof.  iii.  p.  262.  But  the  learned  of  Mitliilft 
contest  the  posifSon.**  C. 

The  former  of  these  answers,  if  (as  by  their  names 
they  vppusr  to  be)  the  parties  in  the  cause  are  Brah- 
miiii»  is  eoifeet.  Not  so  the  last;  for  the  Soitne  does 
not  ordain  that  the  oblation  to  lire  shotild  be  performed 
by  any  one  at  a  Sudra  adoption,  and  this  for  sundry 
good  imd  sufficient  reasons.  B 


I  2 
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On  the  Lkc.alitv,  in  the  present  Age,  of  the 
Crita,  or  Son  purchased  for  Adoption. — ^Mit. 
on  Inh.  i.  xi.  16. 

(Ailt,foLi.p.  101.) 


EMract  of  a  Letter  from  Henri/  Colebrooke,  Esq.  to  Sir 
John  Rot/iis,  dated  Calcutta,  March  14,  1812. 

According  to  the  ancient  Hindu  law,  purchase 
yfsa  one  of  the  means  by  which  a  son  might  be  had 
ready  made.  This  easy  way  of  getting  a  family  was 
noticed  in  Menu,  in  Jagannatha*s  Digest,  and  in  the 
Mitacshara ;  and  some  remarks  on  the  law  relative  to  it 
will  be  found  quoted  from  other  authorities,  in  the 
notes  to  the  translation  of  the  last  mentioned  work.  It 
will  be  there  seen,  that  the  child  so  adopted  most  be  of 
the  same  tribe  with  the  purchaser,  and  a  younger  son  of 
the  seller;  and  the  purchase  must  be  expressly  for  the 
purpose  of  a  son.  No  set  form,  nor  any  further  condition 
seems  to  be  requisite ;  but  the  adoption  is  ^  purchase, 
not  after  it.  I  dwell  on  this  point,  because  I  gather  from 
Sir  Thomas  Strange  s  questions,  that,  in  tlie  case  before 
him,  the  purchase  is  not  shewn  to  have  been  made 
specifically  as  of  a  son.  Sir  Thomas  asks,  whether 
adoption  may  grow  out  of  purchase,  and  ^vllethe^ 
purchase  can  per  se  entitle  the  child  to  consider  him- 
self  as  adopted  ?  To  these  questions  I  should  answer, 
certainly  not.  The  buyer  s  actual  design  to  buy  a  son 
must  be  shewn  to  have  existed  at  the  time  of  the  pur- 
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chase ;  though  no  doubt  presnmptiTe  proof  of  such  con- 
comitant will  may  be  admissible,  if  direct  evidence  be 
unattainable. 

On  this  side  of  India,  adoption  by  purchase  is  obso- 
lete, and  considered  to  have  been  prohibited  in  the 

present  sinful  age  of  the  vs^orld.  The  only  practice 
analogous  to  it  is  the  purchase  of  children  by  Go- 
tianSf  SamnfaHi,  and  other  professed  ascetics,  for  initia- 
tion into  their  order  of  devotion, (')  the  disciple  becom- 
ing the  heir  of  the  master.  This  however  is  not  adop- 
tion, but  a  practice  grounded  on  other  provisions  of 
the  Hindu  law,  and  on  the  peculiar  customs  of  the 
mendicant  tribes. 

The  Datta  Alwidiisa  is  no  doubt  the  best  treatise  on 
Hindu  adoption. 

I  observe  in  books  which  I  understand  to  be  of  most 
authority  at  Madras  (for  instance,  the  5lwnVt  Chan- 
drica),  the  prohibition  of  adoption  by  purchase  is  as- 
serted. I  imagine  this  mode  of  adoption  must  be  obso- 
lete there^  as  well  as  here. 

(l>8MDigMt,iU.p.tr6. 
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Extract  of  a  Letter  from  Sir  Thomas  Strange  to  Henry 
Colebrooke,  Esq.,  Calcutta,  dated  Madras,  AprU  29, 
1812. 

(Ante«  Tol. ).  p.  IM.) 

Sir  John  lloyds  was  good  enough,  under  date  the 
15th  of  March,  to  send  me  your  letter  to  him  of  the 
14th,  on  the  legality,  in  the  present  age,  of  adoption, 
among  the  Hindoos,  by  purchase.  My  ^  application 
to  Sir  John  for  information  on  the  subject  had  re- 
ference to  a  cause  depending  in  our  Court  Your  lett^ 
did  not  arrive  till  after  the  trial,  with  the  substance  of 
which  you  are  about  to  be  troubled.  But  I  must  re- 
quest you  first  to  excuse  this  direct  address,  without 
permission  or  warrant;  a  liberty  which  I  can  alone 
tify  to  myself,  under  the  sanction  of  my  friend  Sir  John, 
who  will  suppress  my  letter  if  it  be  improper,  for  which 
purpose  I  transmit  it  through  him  open. 

The  action  was  trespass  by  widows,  a^inst  the 
young  roan  claiming  to  have  been  adopted  by  their  de- 
ceased husband.  The  question  arose  upon  the  justifi- 
cation, on  which  the  Court  thought  thsU  he  had  failed. 
But  it  was  not  so  confident  of  this,  as  not  to  be  open 
to  conviction,  upon  an  application  to  set  aside  the  non- 
suit that  had  been  obtained,  for  a  new  trial ;  a  rule 
for  which  liaving  been  granted,  toward  the  close  of  our 
late  term,  and  cause  bemg  to  be  shewn  against  it  in  the 
next,  it  will  be  desirable  to  be  as  well  prepared  as  pos- 
sible when  it  comes  on  ai^ain.  With  this  view  the 
liberty  is  taken  of  thus  troubling  you  on  the  occasion. 


CHAP.  IV. 


135 


Ammiog  the  practioe  to  oontiaue  hgBl  in  the  Pe- 

siQsula,  you  seem  to  think  that  though  the  transaction 
purports  to  be  that  of  a  mere  sale  and  purchaae,  yet 
the  4e«gii  might  he  shevm  by  endenoe;  and  I  co»> 
elude  your  opioioB  to  be,  that  adoption  appeariiig  to 
have  been  the  object,  the  boy  purchased  would  be  enti- 
tled to  be  considered  as  a  son.  Though  we  had  Qot 
the  benefit  of  yoar  judgment  to  guide  ue  at  the  ^auh 
yet,  arene  to  the  excfaiBion  of  lif^i,  we  admitted,  ae 
explanatory,  an  account  of  what  was  said  to  have 
pa«9ed  at  the  time  of  the  sigmng  of  the  bill  of  sale,  as 
well  aa  of  the  acts  of  the  deceased  under  it  Such  evi* 
dence,  upea  the  principles  of  our  law,  would  have  bees 
liable  to  question ;  and,  in  fact,  the  counsel  for  the 
Plaintifib  jreserved  his  right  of  protesting  against  it  in 
the  caae  before  vs,  in  tbe  event  of  the  verdict  being 
^fainit  his  clients.  Enclosure  BQ  is  an  e^ract  of  a 
letter  which  I  wrote  soon  after  to  a  judicial  friend  in 
one  of  our  provincial  courts,  with  a  view  to  his  confer- 
ring witb  bis  Pundit  on  the  whole  of  the  subject,  and 
letting  me  know  the  result  I  add  it»  as  elucidatory  of 
the  triaL  Our  idea  finally  was,  that,  whatever  had  been 
in  the  contemplation  of  the  parties,  adoption  never  had 
in  &et  laJcen  place,  unless  purchase  was  to  be  consi- 
dered as  constitating  it  I  have  an  opinion  given  in 
1808,  by  the  Pundit  of  the  Zilla  Court  at  Vendachel- 
lum,  that  an  agreement  to  adopt  is  not  an  adoption; 
and*  in  that  case,  he  held  a  subsequent  adoption  of  a 

difeient  boy  to  be  good. 

(1)  Pan,  p.  140. 


136 


APPENDIX  TO 


In  the  case  vnd^  eooAideration,  it  was  insisted  for 
the  Defendant,  that  the  purchase  was  an  adoption,  on- 

the  ground  that  otherwise  it  must  constitute  slavay,  the 
existence  of  which  by  law  the  Court  would  not  recog- 
nise, and,  at  all  events,  not  in  the  caste  of  the  Banyans.' 
If  slavery  be  competent  by  the  Hindu  law,  there  was- 
no  evidence  before  us  of  sufficient  force  to  exclude  the 
possibility  of  it  in  the  Banyan  caste.  That  slavery  exists 
bj  the  Hindu  law,  cannot,  think,  be  doubted.  I  have, 
opinions  that  it  does  iirom  living  Pundits ;  and  Sir  Wil- 
liam Jones  (it  is  obsenable),  in  one  of  his  charges,  deli- 
vered June  10,  1785,  however  reluctantly,  admits  the 
fihct,  contending  that  it  ought  not  to  be  tolerated  but 
in  a  mitigated  form,  though,  in  the  conclusion,  it  ia 
true,  he  represents  the  sale  of  the  human  species  as  a 
traffic  that  had  been  condemned  by  the  most  respect- 
able Hindoos  in  Calcutta,  as  repugnant  to  their  Sastnu 
Supposing  the  evidence  which  we  received  to  have  been 
admissible,  there  seemed  reason  to  believe  that  adop- 
tion had  been  in  the  contemplation  of  the  parties ;  but, 
as  it  did  not  appear  to  have  ever  taken  place,  and  as 
we  did  not  conceive  that  the  claim  could  stand  upon 
the  purchase  alone,  though  coupled  with  an  intent, 
such  intent  not  appearing  to  have  been  otherwise  ever 
carried  into  execution,  we  disallowed  it,  reserving,  if 
necessary,  the  general  question  of  the  validly,  at  this 
day,  of  adoption  by  purdiase. 

Upon  this  point,  I  have  had  some  correspondence 
since  with  Mr.  Ellis,  collector  of  Madras,  whom  I  be- 
lieve you  know  by  character.   He  is  personally  known 
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to  Sir  Jobn  Royds.  Enclosure,  letter  C,(^)  contains 
extracts  from  it.  He  seems  to  incline  to  the  opinioD, 
that  the  mode  is  still  valid  io  this  part  of  India,  except* 
mg  only  among  Brahmins.  The  text  of  the  SmriU 
Chandrica,  according  to  the  extract  accompanying  one 
of  his  letters,  declares  it  generally  obsolete.  But  a  re- 
ference to  the  Datta  mimamsa  (it  seems)  confines  the 
prohibition  to  the  twice  bom,  which  Mr.  Ellis  says  must 
be  taken  now  to  mean  only  Brahmins.  This  remark 
is  made  in  a  "  note,"  which  I  take  to  have  been  fur- 
nished by  some  of  Mr.  Ellis  s  people ;  it  may  be  of  ques- 
tionable authority.  I  have  consulted  the  Pundits  of 
several  Courts  upon  the  coast ;  who,  speaking  (no  doubt) 
with  reference  to  the  Peninsula,  say,  that  it  is  not  now 
legal,  without  entering  into  distinctions. 

The  Mitacshara  (the  prevalent  authority  with  us)  is 
silent  upon  the  point,  though  it  contaiiis  a  chapter  ex- 
pressly on  the  subject.  Permit  me  to  draw  your  atten- 
tion to  this,  since  (as  was  to  be  expected)  it  was  relied 
upon  in  the  case  before  us,  in  &TOur  of  the  Defendant 
Admitting  the  practice  to  have  been  abrogated  in  your 
part  of  India,  it  was  contended,  on  the  authority  of  the 
Mitacshara,  that  such  was  not  the  case  here.  I  have 
abeady  had  occasion  to  observe,  how  Mr.  Ellis,  between 
reference  'and  construction,  avoids  the  authority  of  the 
Smr  'iti  C//aiidrica,  which,  without  reserve  or  distinction, 
restricts  inheritance  in  the  CaU-yugf  to  the  son  of  the 
body,  and  the  son  given, 

(1)  Po«t»  p.  14>>' 
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JTrmtlation  of  Biil  of  Sale,  dated  Shawem  Mahaola  As^ 

$oA,D.  Sqidma€r  1, 1798 /^r^enW  to  m  l£ikr  l» 
Mr,  Cokbrooka,  ante,  p.  134. 

(Ante,  ToL  i.  p.  lOt.) 

I,  Bavooiy  Cbi^jr  Vepcataraumoodoo  Cbitty,  and  my 
wife  Lutcbemy,  both  of  us,  do  jointlj  give  tbis  bill  of 
sale  to  Jaldoo  Sorbarojra  Chitty,  q{  Madras ;  that  is  to 
say, 

We  have  sold  to  you  our  fourth  sou,  or  boy  of  four 

years  of  age,  named  Pedda  Cbinnacasavaloo,  for  the 
sum  of  (25)  twen^-five  star  pagodas,  current  money  of 
Madras;  and  baviug  recced  the  mon^,  you  have 
oonsequeutly  a  right  to  the  boy ;  heu^orward  we  have 
no  connexion  with  him;  you  are  to  keep  him  accord* 
ing  to  your  pleasure.  There  can  arise  no  claim  or 
coptioverq^  between  us  respecting  him;  should  there 
occur  any,  we  bind  ourselves  to  release  it  and  to  con* 
firm  him  to  you.  lu  default  whereof,  we  hereby  en- 
gage to  repay  you  the  said  principal  sum  of  twenty- 
five  pagodas  with  interest  together  with  the  charges 
yom  may  have  incurred  for  him  from  this  date.  Thus 

have  we  both  voluntarily  given  this  bill  of  sale.  Wit- 
nesses, Tagooramadoo  Chinnasamy,  Voopatoory  Appanah 
Chit^,  Mandauroo  Govindo  Chitty,  and  Chinna  Venkiah 
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Chitty,  with  whose  privity  this  biU  of  sale  is  diawn  by 
Madary  Soobarcyloo. 

(Signed) 

BaVOOET  OhITTT  VBVCATAmAOHOODOO. 


Witnesses, 

Tagoorakasoo  OanriTASAMT, 

VOOPATOORT  AWWAWAU, 

GOVINDO, 
CHINNA  VeNKIAH. 

(Signed) 

Ranoanadom*  Coitrt  Interpreter, 

[A  true  translalion,  as  qear  as  can  be>  from  the  Gentv 
language.] 

Questions. 

1.  b  adoption  by  purchase  legal  in  the  present  age» 
aeeoiding  to  the  Hindu  law! 

2.  Supposing;  it  to  be  so,  does  purchase  alone  coq- 
stitute  it? 

3.  If  not,  ean  it  grow  ont  of  porchase,  supposing 
adoption  to  bare  been  intended,  and  the  boy  pur- 
chased to  have  been  treated  by  the  purchaser  as  his 
adopted  ? 

4.  Is  D,  aocording  to  the  case  as  stated,  to  be  taken 
to  have  been  adopted,  so  as,  A  being  dead,  to  be  enti- 
tled to  succeed  to  his  estate,  by  right  of  adoption.  (^) 
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B. 

Extract  of  a  Letter  frmn  SSr  JTumuu  Strange,  dated 

March  J  1812,  re/erred  to  in  Letter  to  Mr.  Colebrooke, 
ante,  p.  135. 

(Ante,  vol.  i*  p.  lOt.) 

I  EXPECTED  from  you,  before  this,  the  extracts  you 
were  so  good  as  promise  me  from  the  Shaster,  on  the 
subject  of  adoptioii  by  purchase.  In  the*  mean  time, 
our  term  having  commenced,  the  cause  in  question  has 
been  tried  and  disposed  of,  subject  to  the  right  of  the 
losing  party  to  call  upon  us  to  review  our  opinion. 
The  action  was  brought  by  two  widows  against  the 
Defendant,  who  claimed  as  the  adopted  son  of  their 
deceased  liusband.  His  case  was,  that  he  had  been  • 
purchased  by  the  deceased  some  years  ago  of  his  na- 
tural parents,  who  had  sold  him  on  account  of  distress, 
for  twenty-five  pagodas;  having  previously  disposed 
of  two  others  in  llie  same  way,  under  similar  circum- 
stances. There  was  a  deed  executed  on  the  occasion, 
of  which  1  enclose  you  a  translation.  The  mother  of 
tiie  boy  swore  that  adoption  was  the  object ;  that  he 
had  been  bought  and  sold  to  be  adopted,  and  that 
otherwise  no  consideration  earthly  would  have  induced 
her  and  her  husband  to  have  parted  with  him.  Her, 
husband  did  not  attend,  being  said  to  be  ill  as  well  as 
aged  ;  living  at  the  distance  of  about  thirty  miles  from 
Madras.  There  were  other  witnesses,  who  swore  to 
the  same  effect,  as  to  the  intention  and  view  with  which 
the  purchase  was  made ;  and  it  was  proved  (hat  the  boy 
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Imd  been  so  fiur  treated  as  a  son,  tiiat  he  bad  been 

dressed,  and  ornamented,  and  sent  to  school  as  one; 
and  had  also  accompanied  the  deceased  on  a  pilgrim- 
age, and  had  occasionpUy  visited  and  been  seen  by 
his  friends  here,  so  dressed  and  adorned.    It  was  fur- 
ther proved  that,  upon  marriages,  in  the  caste  to  which 
the  parties  belonged  (being  that  of  Banyans,)  it  was  the 
custom  for  an  officer  of  the  caste,  employed  for  the  pur- 
pose, to  carry  balls  of  rice  about  to  each  family.  That 
the  practice  was  to  give  four  balls  to  the  head  of  each 
for  all  the  members  of  his  family  (as  contradistinguished 
from  his  serrants,)  or  eight,  if  he  happened  to  be  one 
of  the  monthly  members  of  the  caste.    The  deceased 
was  a  monthly  member,  and  had  had  eight  upon  these 
occasions.    There  was  a  servant  in  the  family  to  whom 
the  Oamadee  (for  so  he  is  called)  used  to  give  four  on 
the  same  occasions.-  It  did  not  appear  whether,  had 
there  been  more  in  it,  each  would  have  received  four, 
or  whether  four  was  the  customary  provision  for  all  the 
servants.   It  was  proved  that,  upon  the  young  man  in 
question  becoming  an  inmate  of  the  house,  which  he 
did  at  the  age  of  about  five,  it  made  no  difference  as  to 
the  number  of  the  balls  given  to  and  received  by  the 
deceased;  inferring  (as  contended  for  the  Defendant,) 
that  he  had  been  considered  as  hb  son.    It  was  ad- 
mitted, that  no  ceremony  of  adoption  had  taken  place, 
^t  the  time  of  the  purchase,  or  after ;  as  also,  that,  in 
the  other  two  instances  of  sales  by  the  parents  of  the 
boy  in  question,  the  regular  ceremonies  of  adoption 
Uad  followed.    It  was  not  pretended  that  the  deceased 
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ht£t  effW  cslled  ike^h&^  hU  stfii,  «•  iflf#odilo^  him  to 
any  one  as  his  son ;  or  that,  in  the  space  of  fourteen 
years  down  to  his  death,  there  h4d  been  any  Waauth 
tion  or  coaummicatioa  whatew  between  him  afld  tht 
parents  of  the  child,  subeequeiit  to  fbe  eateciKMn  (»f  ^ 
bill  of  sale,  from  which  adoption  conld  be  inferred,  ag 
an  act  distinct  from  what  might  be  considered  m  te* 
sfdting  firom  tba  tteatnfent  of  thei  boy,  coufiM  wiAt  the 
bill  of  sale.   It  appeared  that,  in  the  latter  pnH  of  bis 
life,  the  deceased's  regard  for  him  had  ceased ;  that  he 
had  stripped,  and  occasionally  punished  him  with  igao* 
miny;  and  finaOy  left  him  te  secflt  protection  firom 
another  member  of  ihe  lamily,  tor  whom  he  had,  in 
consequence  of  a  misunderstanding,    been  recently 
providing  a  separate  maintenance. 

The  GoQTt  agreed  with  the  eoilBs^  for  tho  DafiNidanty 
as  a  general  proposition,  that  adoption  waa  defeasi- 
ble, inasmuch  as  it  deprives  the  adopted  of  the  rights 
betonging  to  him  in  his  natural  family,,  and  oonse- 
qnentfy  that  having  Oitce  taken  placi6^  it  was  nOC  com- 
petetit  to  the  person  adopting,  capriciously  by  any  act 
of  his,  to  deprive  the  adopted  of  his  acquired  rights, 
incident  to  adoption.    But  it  thought  that,  under  th« 
drcumstsnces  of  thh  case,  the  Defendant  could  im 
considered  as  having  ever  b^ett  adopted.    It  took  il^ 
that  the  transaction  having  been  reduced  to  writing  at 
the  time,  it  might  be  expected  that  adoption  should 
appear  upon  the  inStrumcttt,  if  sttch  had  been  really 
tlie  object;  more  especially,  as  it  was  nol  pretended,  that 
any  thing  in  the  nature  of  adoption  had  followed  its  exO* 
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cation ;  since,  odiemise^  it  wonM  be  to  tufft  liial  iHiidl 
purported  to  be  a  mere  dry  bill  of  sale,  into  an  instru' 
meat  oi  ft  my  diffioreDt  dcBcriptkm,  eootfaiy  to  what 
tlw  Court  could,  witk  iay  tfabg^  liko  eonfideMe,  M 
had  been  in  the  contemplatiaii  of  the  partitt  at  the 
time;  and  that  the  danger  of  the  interpretation  con- 
tcaded  for  was  the  graater,  in  a  case  in  which  the  daia 
wae  aet  op  aAer  the  dei^  d  Aw  omer  of  At  estate^ 
and  person  whose  obsequies  were  to  be  perfbrmed,  and 
attempted  to  be  supported  principally  by  the  evidence 
oC  the  mother  of  the  boy,  who  had  a  anoifefft  intercBt 
ia  gcttng'  it  oilablished.  The  Cotttt  was  aware  that, 
by  the  Hindu  law,  it  was  more  than  doubfful,  whclher 
the  mother  was  admissible  in  this  case ;  but  the  Bnglish 
law  ia  not  •»  rigfid  ia  its  adniiiaioBr  of  witBetaea;  and, 
tiMogh  we  attend  to  their  lawa  in  matten  of  inberifanee 
and  coatract,  wbeve  natires  m  the  parties,  yet,  so  far 
as  evidence  only  is  concerned,  we  in  general  administer 
jaatioe  U>  then,  m  the  Sa|»eine  Oourt;  open  onr  om 
fmndplea.  Be  the  mode  of  ado|»tioii  what  it  migb^ 
thit  teemed  indispensable ;  that,  at  whaflefv^r  tiffic  it  was 
eaatended  to  have  taken  place,  it  should  be  shewn  by 
die  ekamaat,  that  the  opeiativie  estpreniona  had  been 
iMed,  iodioelifv  of  tho  dispoaitioii  lo  gife,  or  to  become 
adopted  on  cme  side,  and  to  adopt  on  the  other.  The 
Hinda  law  has  not  prescribed  any  particular  exprea^ 
iioaa  on  tfie  oceaaioa;  nor  doet  it  fecjuire  that  adop^ 
tmn  should  be  by  writing.  But  ii  ha*  pfo?ided,  that 
Ae  intent  shall  be  expressed  at  the  time ;  and,  if  the 
traasaction  be  by  writing,  its  whole  genins  and  course 
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teaches  ub  to  look  for  it  tliere.  Neither  ie  the  per- 
Ibmuuice  of  ceremonies  essential  to  the  validity  of  adop- 
tion, as  conferring  civil  rights ;  and  the  want  of  them 
therei'ore  could  not  be  pleaded  in  bar  to  a  claim  of  this 
natnie;  hut  it  is  undeniable  that,  with  reference  to  it, 
considered  as  a  merely  civil  transaction,  they  are  of  in- 
finite consequence  in  point  of  proof;  and  it  follows, 
that  whoever  insists  upon  a  claim  of  the  kind,  has  a  dif- 
ficulty in  point  of  evidence  to  get  over,  no  ceremonies 
appearing  to  have  been  performed ;  especially  if  the 
claim  (as  in  the  case  before  the  Court)  was  founded 
upon  a  writing,  from  which  it  is  far  from  being  to  be 
collected,  that  adoption  had  been  in  view.  That  there 
is  "a  ceremonial  for  adoption  by  purchase,  as  well  as  for 
o&er  modes  of  adoption,  see  the  Mitacshara,  p.  312. 
(16.)  It  had  been  contended  by  the  counsel  for  the 
Defendant,  that  the  Court  would  presume  any  thing, 
and  lean  to  any  construction,  rather  than  admit  that  a 
boy  had  been  sold  to  be  a  slave,  which  it  was  also  as- 
serted was  illegal  in  general,  and  without  precedent  in 
his  caste.  The  Court,  in  answer  to  this  said,  it  did 
not  know  that  slavery  was  illegal  by  the  Hindu  law,  in 
times ^ of  distress;  but  that,  at  all  events,  the  practice 
was  too  notorious  to  admit  of  an  argument  being  drawn 
from  its  illegality,  against  its  existence  in  a  particular 
case^  that  the  question  for  the  Court  to  decide  was, 
whether  the  claim  to  adoption  had  been  supported,  in 
opposition  to  the  claim  on  the  part  of  the  widows, 
which  could  not  otherwise  be  disputed.  That  if  it  were 
not,  the  boy  still  remained  the  child  of  his  natural  pa- 
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rents ;  be  could  perfonn  their  obflequies ;  he  would  be 
entitled  to  share  their  estate,  if  they  had  any  ;  and  that, 
so  far,  no  injury  had  been  done  him.  That,  should  the 
widows  insist  upon  other  rights,  and  be  advised  to  in- 
stitute a  claim  against  bim,  founded  on  the  bill  of  sale, 
considered  as  a  mere  and  absolute  transfer  of  him  to 
their  deceased  husband,  it  would  then  be  time  enough 
to  inquire  into  its  validity  as  such,  and  declare  its  legal 
effect 

Upon  these  principles,  it  seemed  to  the  Court,  that 
the  fact  of  an  adoption  by  purchase  had  not  been  made 
out,  so  as  to  raise  the  question  of  law  meant  to  be  agi- 
tated, as  to  the  l^;al  validity  of  such  an  adoption ;  and, 
upon  these  grounds,  the  claim  of  the  Defendant  was  dis- 
missed, without  calling  upon  the  widows  to  go  into  evi- 
dence to  repel  it.  The  trespass  was  proved,  and  the 
question  arose  upon  the  justification. 

Had  the  deed  purported  to  have  been  a  deed  of 
adoption  by  purchase,  or  could  we  have  seen  that  such 
was  its  effect,  the  question  remained,  whether  there  can 
be  an  adoption  of  the  kind,  by  the  existing  Hudda  law. 

The  authority  of  the  Smriti  is  express,  that  the  filiation 
of  any  but  a  son  legally  begotten,  or  given  in  adoption 
by  his  parents,  is  a  part  of  ancient  law  abrogated  in  the 
CaU  age.  See  "  General  note*'  at  the  end  of  Menu, 
6th  ed.  p.  365.  It  is  said  by  Sir  William  Jones  (same 
page),  but  not  speaking  of  this  text  in  particular,  that  the 
Smriti  is  quoted,  without  the  name  of  the  legislator;  and, 
of  all  the  prohibitory  texts  collected  and  arranged  in  that 
note,  he  remarks  that  none  of  them,  except  that  of 
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Vrihaspati^  are  cited  by  CuUuoft  Bbatta,  bis  favourite 
comiiientator.(*)    Vribespeti  then  n  admitted  to  be  an 

authority,  havin£^  received  the  sanction  of  Culluca.  But 
Vrihaspati  (in  loc,  cU.)  mentions  the  distinction  between 
the  tbiee  fifst  ages  and  the  fourth,  with  reference  to  tha 
mode  of  acquiring  sons ;  observing,  "  Thus  were  sons  of 

**  many  different  sorts  made  by  ancient  sages  ;  but  such 

» 

"  cannot  now  (he  says)  be  adopted,  by  men  destitute  of 
"  those  eminent  powers.'* — Is  it  not  most  reasonaUe  to 
think,  that  he  meant  should  be  understood  here,  what  is 
by  others  more  distinctly  expressed,  namely,  an  inter- 
diction, in  the  present  age,  of  all  but  the  son  lawfully 
begotten,  and  the  son  given  in  adoption,  t.  e.  the  chief  of 
each  set,  according  to  a  distribution  made  by  some  of  the 
Hindu  Jurists,  into  sons  proper,  and  improper ;  in  other 
words,  sons  by  birth,  and  sous  by  adoption  i  The  Adi' 
t  tyapurana  is  equally  express  on  the  subject  with  the 

&ttrUi,  See  Dig.  vol.  iii.  p.  272,  8vo.  ed.  sect  viii. 
**  On  the  Son  given  and,  I  think,  subject  to  other  lights, 
we  must  consider  the  law  as  well  summed  up  under  the 
title  On  the  Adoption  of  Sons sect.  zv.  p.  239,  same 
vol  where  is  stated  that,  "  among  these  twdve  descrip- 
"  tions  of  sons,  we  must  only  now  admit  the  rules  con- 
"  ceming  a  son  given  in  adoption,  and  one  legally  be- 
"  gotten ; — observing  that  the  law  concemiDg  the  rest 
has  been  inserted,  to  complete  that  part  of  the  book; 
"  as  well  as  for  the  use  of  those,  who,  not  having  seen 
"  such  prohibitory  texts,  admit  the  filiation  of  other 
"  sons." 

<1)  8e»  piefMeto  Men,  ^  14. 
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I  have  troubled  you  a  good  deal ;  and  had  no  idea 
when  I  sat  down  of  saying  so  much  on  the  subject 
After  all,  I  have  giyeo  only  the  outline  of  a  long  trial ; 
though  I  do  not  beliete  I  have  omitted  to  mention  any 
material  circumstance.  I  wish  you  could  be  at  the  pains 
of  stating  to  your  Pundit  (by  way  of  conference)  what  I 
have  said,  and  of  letting  me  know  bow  far  he  thinks  we 
liave  been  right,  if  you  have  sufficient  confidence  in  him 
for  such  a  communication. 
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c. 

Extracts  of  Letters  from  Mr,  EUis  of  Madras,  to  &r 
T.  S.y  referred  to  in  a  Letter  to  Mr.  Colebrooke,  ante, 
p.  137. 

(ABt«»  vol.  i.  p.  lOS.) 

Neither  Vijnyaneswara  nor  Jtmuta  Vahana  (a  trans- 
lation of  whose  work  also  you  have  got)  make  any  very 
particular  mention  of  sons  purchased.  They  enumerate 
the  twelve  descriptions  of  sons  in  the  usual  way,  and 
make  the  customary  distinction  between  those  who  are 
heirs,  and  kinsmen ;  and  those  who  are  heirs,  but  not 
kinsmen;  among  the  latter  is  included  the  son  pur- 
chased :  so  that  the  right  of  succession  in  this  description 
of  son  is  fully  admitted  by  these  authors.  Vijnyaneswara 
prescribes  a  certain  ceremony  for  adoption,  such  as  as- 
sembling kin,  informing  the  king,  &c.,  which  he  states 
as  equally  to  be  observed  with  respect  to  a  son  purchased. 

In  the  Digest,  translated  by  Mr.  Colebrooke,  Jagan- 
natlia  states  (I  believe)  that,  in  the  present  age,  certain 
descriptions  of  sons,  and,  among  the  rest,  the  son  pur- 
chased, are  not  lawful.  He  is  at  variance  here  with  the 
above  mentioned  authorities,  and  with  practice;  for, 
with  some  castes  in  this  part  of  India,  the  mode  of 
adoption  is  uniformly  by  purchase.  Among  others  again, 
the  Brahmins  for  instance,  this  and  other  modes  are  not 
customary.  Jagannatha's  statement,  therefore,  should  not 
be  received  without  limitation. 

I  am  afraid  you  will  think  me  negligent,  in  not  send- 


Digitized  by  Gopgle 


CHAP.  IV 


149 


ing  you  before  the  extnusts  I  promised  retpectbg  tbe 

son  purchased  ;  it  has  arisen  wholly  from  my  not  having 
been  able  to  procure  a  perfect  copy  of  the  Smriti  Chan- 
drica,  until  Saturday. — ^My  copy  of  the  Madhavijam  I 
have  mislaid;  and  I  cannot  find  another  at  Madras; 
but  I  have,  beside  the  Smriti  Chandrica,  made  extracts 
from  tbe  Datta  Mimansa,  and  other  works  within  my 
reach. 

The  principal  point  in  question  respecting  the  son 
purchased,  namely,  whether  the  act  be  lawfiil  in  the 
present  age,  is  not  made  very  clear  by  these  extracts; 
though,  taking  them  altogether,  the  inference  seems  to 
be,  that  it  is  forbidden  to  Brahmins  only.  This  depends 
on  the  meaning  of  the  word  Durfate  (twice-born)  ; 
which,  in  former  ages,  included  Brahmins,  Cshatriyas, 
and  Vaisyas ;  but»  in  the  present,  is  generally  understood 
to  be  confined  to  Brahmins,  these  only  performing  the 
Oopanayanttmy  or  ceremony  of  tying  on  the  sacrificial 
cord ;  whence  the  second  birth,  with  the  texts  of  the  Veda. 

If  the  legality  of  the  act  in  purchasing  a  son  be  ad- 
mitted, the  extracts  shew  isufficiently  hi3  rank,  and  the 
share  to  which  he  is  entitled. 
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TramUUifins  of  Extracts  from  various  authorities  rda- 
iwe  to asonpurchased;  accompanywg  ExtraUof  LUUr 
from  Mr,  EUii,  anie,  p.  148. 

(Ante,  vol.  i.  p.  102.) 

1.— Datta  Mm  ansa. 

The  taking  of  any  of  the  twelve  descriptions  of  sons, 
except  the  adopted  son,  and  the  son  of  the  body ;  human 
and  equine  sacrifices ;  and  intoxicating  liquors,  are  to 
be  avoided  by  twtoe-bom  {Durgati,  Brahmins)  in  the 

Caliyuga. 

2. — Bkihat  Guatama. 

Those  who  become  made,  adopted,  pmrchated^  shall 
belong  to  tiie  gotruMt  (tribe,;  but  not  to  the  sapendya, 
(kindred,)  of  their  adoptive  father. 

3. — Brihan  Menu. 

The  sapindata  (connexion  of  kindred)  between  sons 
adopted,  purchased,  &c.  and  the  sower  of  the  seed,  (the 
natural  &ther,)  is  like  that  of  kinsmen  in  the  fifth  or 
seventh  degree ;  but  the  gotrum  is  that  of  their  protector 
(adoptive  fatlier). 

Commcatary. 

**The  sower  of  the  seed.**  There  is  indeed  the 
sapincbfam  (relatioBship)  of  matter,  blood,  and  body  of 
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the  piocreator,  but  not  the  a^'ii^w  (relationship)  of  gdra 
(tribe,)  in  like  numner  as  a  virgin,  whose  gotra  (tribe)  is 
according  to  her  father  s  geoealogy,  but  her  santali  (affi- 
nity) is  with  him  who  has  reoeiTed,  or  protected  her. 

4. — Gautama  Obabma. 
NaU. 

The  Text  and  commentary  are  jointly  translated. 

The  son  of  the  body,  or  the  son  whom  his  mother 
conceived  by  connexion  with  another  man  by  order  of 
her  husband,  or  a  son  who  has  been  adopted,  or  a  pu- 
tattve  son,  or  a  son  conceired  by  his  mother  in  adultery, 
or  a  son  rejected  by  his  natural  parents, — all  these  sons 
are  entitled  to  the  estate  of  the  person  who  has  adopted 
them ;  they  are  likewise  said  to  be  of  his  gotrum* 

A  son  bom  of  an  unmarried  girl,  or  one  conceived 
by  a  woman  before,  but  bom  after  marriage,  or  a  son 
by  a  twice  married  woman,  or  a  son  bom  of  an  ap- 
pointed daughter,  or  a  son  self  given,  or  a  son  pur- 
chased, — these  sons  are  said  to  be  of  the  same  goirum 
with  that  of  the  person  who  has  adopted  them,  &ic.  but 
they  are  not  entitled  to  his  estate. 

If,  of  the  twelve  descriptions  of  sons,  the  first  do  not 
exist,  the  second  is  entitled  to  the  estate  of  the  adopter, 
and  also  to  offer  the  pitidah  in  his  name ;  and  so  of  the 
rest. 
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5. — Smriti  Chandrica. 

The  taking  of  any  of  the  eleven  4escriptions  of  sons 
following  the  son  of  the  body,  was  admitted  in  the 
fonner  ages;  but,  in  the  Caliyuga,  the  adopted  son 
only ;  as  in  the  text  beginning,  "  The  taking  of  any, 
"except  the  adopted  son,  and  the  son  of  the  body," 
which  prohibits  the  taking  of  any  of  the  rest  in  the 
Caliyuga.  The  substituting  of  a  daughter  for  a  son  is 
also  prohibited,  being  included  among  those  rejected 
in  the  Caliyuga.  Thus  it  is  to  be  observed  that,  in 
the  event  of  the  failure  of  either  the  son  of  the  body,  or 
a  grandson,  a  man  may  adopt  a  son,  hot  not  take  one 
of  any  other  description. 

Note, 

As  the  Smriti  Chandrica  goes  expressly  on  the  au- 
thority of  the  text  of  the  Datta  Mimansa,  the  first  in 

these  translations,  it  ought  to  be  considered,  though 
worded  generally,  as  applying  only  to  the  twice-born. 
Brahmins,  to  whom  it  is  limited  in  the  second  number 
of  that  text. 
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Extract  of  Utter  from  Mr.  Colebrooke  to  Sir  T.S.,  dated 
Calcutta,  il%  18, 1812. 

<Aal^  vol.  L  !>.  lOS.) 

I  HAVE  been  favoured  with  your  letter  of  29th 
April,  (»)  and  liave  great  satisfaction  in  communicating 
to  you  all  the  information  I  possess  on  the  questions  of 
Hindu  law,  to  which  it  relates.  I  beg  you  would  at 
all  times  command  me,  without  scruple  or  hesitation 
and  consider  any  apology  for  doing  so  as  entirely  su- 
perfluous. 

I  now  forward  my  answers  to  the  questions  on  the 
case  of  the  alleged  adoption  by  purchase,  and  on  that 
of  a  will  by  a  Hindu  of  an  undivided  family,  as  well  as 
upon  slavery. 

From  the  extent  of  research  on  the  first  question, 
which  I  observe  in  tlie  papers  you  were  so  good  as  to 
send  to  me,  I  conclude  you  will  not  be  averse  to  be 
troubled  with  a  large  coUection  of  passages,  on  the 
pomts  of  Hindu  law,  which  have  engaged  the  attention 
of  your  Court  I  shall  accordincr]y  transmit  copies  of 
numerous,  and  copious  extracts,  from  legal  authorities, 
to  which  1  have  referred  in  a  general  manner  in  my  an- 
swers. I  fear  they  may  not  be  transcribed  in  time  to 
accompany  this  letter,  which  I  am  unwilling  to  keep 
back,  as  you  desired  an  early  answer.  They  shall  how- 
ever be  forwarded  in  a  few  days,  and  may  perhaps  reach 
you  before  the  causes,  depending  in  the  Court,  come 
on  in  the  next  term. 

(l>  Ante,  p.  134. 
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Accompanying  Letter  from  Mr,  CoUhrooke, 

o/lSth  Matf,  1812. 

(Aala»vol.Lp.lM.) 

Ques^on  1. 

Does  purchase  alone  amount  to  adoption  ?  or  can 
adoption  grow  out  of  it  ? 

Purchase  alone  does  not,  I  apprehend,  amount  to 
adoption.  To  constitute  adoption  by  purchase,  there 
must  be  an  express,  and  specific  acceptance  of  the  boy 
as  son,  the  child  being  surrendered  by  his  parents  in 
consideration  of  a  price  paid.  The  following  extracts 
from  mj  collection  of  passages  of  law,  relating  to  thb 
form  of  adoption  (copy  of  which  I  enclose),  appear  to 
me  to  declare  that  very  distinctly : 

A  child,  sold  by  his  fsUher  and  mother,  and  re- 
ceived  as  issue,  is  a  son  bought**  Sulapani.  Com.  on 
Yajnyawalcya. 

"The  son  bought  is  son  of  him  by  whom  he  is  pur- 
« chased,  that  is,  by  whom  he  is  taken  with  the  will, 
'*  ki  this  be  my  ton,"*  Nanda  Pundita.  Com.  on  Vishnu. 
(Author  likewise  of  the  Datta  Mimansa.) 

From  these  passages,  joined  with  the  direction  in 
Vijnyaneswara's  Mitacshara,  that  the  same  forms  of 
publicity  are  to  be  observed  in  this,  as  in  the  adoption 
of  a  son  given,  it  seems  to  follow,  tliat  the  child  should 
be  received  with  the  purpose  publicly  declared,  or  dis- 
tinctly manifested,  that  the  child  shall  thereby  become 
son  to  the  buyer.    The  mere  intention,  that  the  child 
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now  purchased  shall  be  adopted  at  a  futuie  tune,  not 
being  followed  by  actual  fulfilment  of  such  intention, 

cannot  constitute  adoption ;  nor  could  a  purchase, 
which  was  made  with  a  different  design,  be  converted 
into  an  adoption  of  this  sort  by  subsequent  acts. 

The  essence  of  adoption  by  purchase  is  a  sale  on  the 
one  part,  and  a  formal  acceptance  on  the  other,  as  of  a 
son;  in  the  same  manner,  as  the  essence  of  the  adoption 
of  a  son  given,  (which  is  the  common  fonn,)  is  the  gift 
on  the  one  side^  and  the  formal  acceptance  of  the  child 
as  a  son  on  the  other :  and  the  rest  of  the  ceremonies 
prescribed  are  the  same  in  both  forms  of  adoption,  and 
may  be  completed  in  pursuance  of  the  adopter's  inten- 
tion, by  others  for  him,  if  he  should  die  prematurely 
The  unintentional  omission  of  some  part  of  them  by  the 
adopter  would  hardly  invalidate  the  adoption ;  though 
the  wiiful  omiwon  of  the  whole  by  him  might  have 
that  effect ;(')  since  the  performance  of  the  ceremony  of 
tonsure,  and  other  rights,  in  the  family  of  the  adopter, 
is  indispensable  to  the  completion  of  the  adoption  in 
the  one  form,  and  must,  I  conclude,  be  held  to  be  so  in 
die  other;  conformably  with  the  doctrine  of  Vijny- 
aneswara,  concerning  the  observance  of  similar  forms 
in  these  various  modes  of  adoption.  I  think  it  right, 
however,  to  observe,  that,  in  the  kindred  case  of  the 
Critrema,  or  son  made,  the  mode  of  adoption,  as  prac- 
tised in  those  of  our  provinces  in  which  it  prevails,  is 
very  simple;  being  completed  by  the  declaration  and 
consent  of  the  parties,  without  any  religions  ceremo- 

(1)  Aat»,voL  L  pi  93. 
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nies.  The  Dattaca  Mimansa,  on  the  contrary^  holds 
the  performance  of  these  rites  to  be  mdispensable  in  the 

*  instance  of  the  Critrewa,  as  well  as  the  Datlaca,  both 

which  forms  of  adoption  that  author  considers  to  be  now 
\  legal ;  and  the  omission  of  them  by  the  adopter  reduces 

!  the  child  to  the  condition  of  a  slave.    Under  this  ez- 

t  position  of  the  law  on  this  point,  the  same  must  be 

affirmed  concerning  the  Critat  or  son  bought,  if  this  be 
considered  as  a  mode  of  adoption  now  lawful,  since  this 
writer's  authority  is  recognized  in  the  South  of  India; 
the  religious  rites  roust  be  then  admitted  to  be  essential 
to  an  adoption  by  purchase. 

Quutim  2. 

Is  adoption  by  purchase  legal,  according  to  Hindu 

j  law,  as  it  prevails  in  the  Peninsula  of  India? 

I  should  not  hesitate  to  pronounce  it  illegal,  were  it 
not  for  the  information  furnished  by  Mr.  Ellis,  that, 
with  some  castes,  in  that  part  of  India,  the  mode  of 

J  adoption  is  uniformly  by  purchase.     It   is   true,  as 

remarked  by  Mr.  Ellis,  that  Vijuyaneswara,  in  the 
Mitacshara,  does  not  declare  this,  and  certain  other 
modes,  to  be  now  unlawful;  but  numerous  authorities, 
including  the  best  commentaries  on  that  work,  concur 
in  affirming  its  illegality.  1  enclose  a  collection  of  pas- 
sages  relative  to  this  point,  which  clearly  establish  it 
The  author  of  the  Datta  Mimansa,  whose  quotation 
of  a  passage  concerning  its  unlawfulness  in  the  case  of 
a  Brahmin,  or  twice-born  roan,  is  relied  upon  by  Mr. 
Ellis,  as  a  restriction  of  the  prohibition  to  that  tribe. 
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and  who  was  himself  a  commentator  on  the  Vijnyanes- 

wara,  has  expressly  treated  the  question,  both  in  the 
Datta  Mimansa,  and  in  his  Commentary  on  Parasara; 
and  explicitly  declares,  that  any  other  adoption  but 
that  of  a  son  given,  or  of  a  son  made,  is  prohibited-';  no 
other  sons  but  these,  besides  legitimate  issue,  being 
permitted  in  the  present  age :  and  he  marks  no  distinc- 
tion of  tribe,  nor  restricts  the  rule  to  the  Brahmin,  or 
the  twice-born.  I  think  there  must  be  some  error  in 
the  quotation  in  question.  But  not  to  trouble  you  with 
a  critical  disquisition  on  the  passage,  I  will  state  my 
reasons  for  thinking  so  in  a  separate  memorandum,  to 
be  communicated,  if  you  think  proper,  to  Mr.  Ellis; — for 
whose  knowledge  and  acquirements  I  have  a  great 
respect. 

In  the  accompanying  collection  of  citations  from  au- 
thors, some  will  be  found  (but  not  of  writers  whose 

works  are  received  in  the  South  of  India),  which  admit 
the  adoption  by  purchase  to  be  still  lawful :  and,  if  the 
practice  do  actually  prevail,  as  a  received  and  acknow- 
ledged custom,  in  any  part  of  the  territories  of  Fort  St 
George,  it  must  rest  on  some  such  reasons  as  are  given 
by  the  authors  here  alluded  to. 

However,  from  the  answers  of  the  Pundits  of  Chit- 
toor,  and  Vendachellum,  and  even  Trichinopoly,  I  should 
certainly  conclude,  that  adoption  by  purchase  was  not 
understood  to  be  lawful  in  that  part  of  India.  The  first 
expressly  say  it  is  not ;  and  the  latter  converts  this  into 
the  common  adoption,  viz. — that  of  a  son  given,  by 
turning  the  purchase  money  into  a  present.    It  argues^ 
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I  think,  his  conTiction,  that  adoption  cannot  be  simply 
by  purchase,  as  the  law  now  stands. 

Question  3. 

Admitting  adoption  by  purchase  to  be  legal,  is  6, 
according  to  the  case  as  stated,  to  be  taken  to  ha^e  beoi 

adopted  by  A,  so  as  to  be  now  entitled  to  succeed  by 
right  of  adoption  to  his  estate  ? 

There  is  no  proof  of  actual  adoption.  The  bill  of 
sale  is  no  eridence  of  it ;  on  the  contrary,  the  tenour  of 
that  document  is  incompatible  with  the  supposition 
that  adoption  took  place  at  the  same  time  with  the  pur- 
chase. The  testimony  of  the  mother,  even  if  credit 
be  given  to  what  she  deposes,  does  not  go  to  an  adop* 
tion  ;  but  to  a  promise  of  adoption  to  be  made  at  a 
future  period.  From  the  fiuts,  as  stated,  it  is  highly 
probable  that  the  purchaser  did  entertain  at  one  time  an 
intention  of  adopting  the  boy,  but  afterwards  changed 
his  intention,  and  never  did  perform  any  of  the  ceremo- 
nies attendant  on  adoption,  or  consequent  to  it,  nor 
ever  did  declare,  in  an  express  or  formal  manner,  that 
he  took  the  boy  as  his  son.  B,  therefore,  cannot  be 
considered  to  have  been  adopted  by  A,  nor  be  entitled 
to  succeed  by  right  of  adoption  to  his  estate. 
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Accompanying  Letter  from  Mr,  Colebrookey  May  18, 

1812  i  ante,  p.  153. 
(Aate,  vol.  i.  p.  lOt.) 

I  APPREHEND  there  must  be  some  mistake  in  regard 
to  the  passage  quoted  by  Mr.  Ellis  from  the  Datta 
Mimansa.    In  two  copies  of  Naoda  Pundita's  Datte 

• 

Mimanfla  in  my  ponession,  one  procured  at  Benares^ 
the  other  in  Bengal,  the  texts  cited  by  the  author  are, 
1st.  Vrihaspati.  •*  Sons  of  many  different  sorts  were 
adopted  by  ancient  sages ;  but  such  cannot  now  be 
"  adc^ited  by  men  destitute  of  those  eminent  powers." 
2nd.  Saunaca.  "The  taking  as  a  son  any  other  but 
"  the  son  given,  and  the  real  son  ;**  **  Dattaurasetare- 
"  shatUu  putratevina  pangrahah.''  The  sentence  is  left 
incomplete  in  both  my  copies,  and  is  not  foUowed  by 
the  words  which  Mf.  Ellis  translates  "  Human  and 
**  equine  sacrifices,  and  intoxicating  liquors,  are  to  be 
"  avoided  by  twice-born  in  the  Cali-yug !"  The  he- 
mistick  above-citdd  from  Saunaca  is  the  same,  which  is 
quoted  without  the  author's  name  in  the  Smriti  Chan* 
drica,  and  is  part  of  a  very  long  passage  of  Saunaca, 
consisting  of  many  stanzas  inserted  at  full  length  in 
Nanda  Pondita's  Commentary  on  Parasara;  (ch.i.  v.  33.) 
enumerating  various  practices  authorized  in  former  ages, 
and  forbidden  in  the  present ;  but  containing  no  restric- 
tion of  that  prohibition  to  any  particular  tribe.  The 
author  had,  a  few  lines  before,  cited  from  the  Brahma 
purana,  the  same  stanzas  which  are  quoted  in  the  note 
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to  Sir  W.  Jooes's  translatioii  of  Menu  from  the  Anditya 
puraoR,  and  which  terminated  with  the  following  hemi- 

stick ;  the  sacrifice  of  a  man  and  of  a  horse,  and  in- 
toxicating liquors,  arc  to  be  avoided  by  the  twice-born 
in  the  Cali  age?  **  Narasiva  tnedhan  Madyancha  Colon 
"  Ftfi^aii  Dev0atiihahJ*  In  commenting  on  the  pas- 
sage of  Parasara,  which  gives  occasion  for  these  quota- 
tions, and  which  expresses  that  blame  is  not  to  be  imputed 
to  the  twice-born,  for  practising  in  former  ages  observ- 
ances which'  were  then  authorized,  the  commentator 
adds,  "  Nor  to  the  Sttdra,  and  other  tribes which 
shews  that  he  understood  the  inferior  tribes  to  be  afiected 
by  the  general  prohibition,  against  practices  formerly 
observed,  but  now  foihidden. 

In  afterwards  commenting  on  the  passages  cited  by 
him,  containing  such  prohibitions,  he  considers  that 
which  relates  to  intoxicating  liqnors,  as  intended  to  for- 
bid the  use  of  all  sorts  of  inebriating  liquors  to  the 
three  twice-born  tribes,  or  rather  to  six  tribes  including 
the  Murdfiavesuta ^  and  others  bom  in  the  direct  order 
of  classes,  excluding  therefore  from  this  particular  rule 
the  Sttdra^  and  inferior  tribes.  In  his  subsequent  com- 
ment on  the  passage  concerning  adoption,  he  notices 
no  restriction  of  caste,  but  states  the  rule  as  a  general 
one;  and  quotes  Vrihaspatis  authority,  in  confirmation 
ofSaunaca's. 

From  these  circumstances,  I  am  led  to  think,  that  a 
line  taken  from  the  Parasara  above  mentioned,  had  been 
interpolated  immediately  after  the  passage  quoted  from 
Saunaca,  in  the  copy  of  the  Datta  Mimansa  which 
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Mr.  Ellis  used ;  and  that  the  author  of  the  Datta  Mi< 

mansa  does  not  consider  the  prohibition  of  adopting 
Other  sons  but  the  DaUaca  and  Critrma^  as  confined 
to  the  Brahmin,  or  twice-born;  but  as  extending  equally 
to  an  the  Hindu  castes. 
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Eriraci  of  a  Later  from  Mr,  Eilis,  to  Sir  T.  &, 
dated  June  S,  1812. 

I  HAVE  been  faYoured  with  your  note,  mdofting  Mr. 

Colebrooke's  paper. 

If  you  will  have  the  goodness  to  return  me  the  ex- 
tracts I  sent,  (of  which  I  have  no  copy,)  I  will  refer  to 
the  original,  and  endeavour  to  verify  the  text  to  which 
Mr.  Colebrookc  objects.  In  usage  of  caste,  in  general 
customs,  in  religious  acts,  the  mode  of  conducting  the 
religious  ceremonies,  &c.  &c.  the  Draveda,  or  south- 
western division  of  India,  differs  so  much  from  the 
Gaitda^  or  north-eastern,  that,  if  additions  or  variations 
are,  on  comparison  with  the  Cauda  copies,  found  in 
the  Draveda  copies  of  books  of  authority,  they  ought 
by  no  means  to  be  lightly  received  as  interpolations,  or 
mistakes  ;  if  supported  by  the  coincidence  of  a  number 
of  copies,  they  constitute,  if  they  occur  in  law-books, 
the  law  of  Draveda,  however  it  may  differ  from  that  of 
Cauda,  The  reason  of  this  is  not  difficult  to  ascertain. 
The  Brahmins,  in  introducing  into  this  part  of  India, 
their  laws  and  religion,  were  obliged  in  many  things,  to 
conform  to  the  opinion  of  the  aboriginal  inhabitants, 
though  in  many  instances  immediately  opposed  to  their 
prejudices  ;  hence  the  Sudra  high  priests,  in  most  of  the 
Siva  Pagodas  on  this  coast,  the  indiscriminate  female  in- 
tercourse, and  succession  in  the  female  line  in  Malabar, 
the  primogeniture  succession  to  landed  estates  among 
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the  Velmawon,  and  other  northern  tribe,  the  exclusion 
of  widows  from  succession  even  among  the  Brahmins ; 
&e.  tbe  trath  bein^,  that  the  law  of  the  Sm/itu,  unless 
under  yarious  modifications,  has  nerer  been  the  law  of 
ihe  Tamil,  and  Cognate  nations. 
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Paper  htf  Mr.  EUiXt  cmamieakii  Augu$t  16,  1612* 

Tax  following  observatiaaiy  on  the.  stfjojfiei  of  Mr. 
Colebrooke's  paper,  are  offered  with  all  the  deference 

due  to  his  superior  knowledge,  and,  indeed,  after  the 
opinion  he  has  expressed,  would  not  have  been  offered 
at  all,  did  1  not  believe  it  will  be  found,  that,  in  the  Dra^ 
veda  division  of  India  at  least,  not  only  the  strict  letter 
of  the  law  is  frequently  superseded  by  local  customs,  but 
that  the  propriety  of  these  variations  are  systematically 
defended,  and  the  argument  in  support  of  them,  ready 
in  the  mouths  of  all  here,  who  consider  themselves 
lawyers.  This  argument,  as  far  as  it  is  applicable  to 
the  present  question,  I  shall  here  state. 

It  IS  admitted  by  all,  that,  at  the  commencement  of 
the  Call  yug,  many  laws  before  prevalent  were  re- 
pealed, lest,  in  this  sinfiil  age,  they  should  become  the 
cause  of  criminal  actions.  The  most  prominent,  among 
these,  is  that  remarkable  provision,  in  which  both  the  an- 
cient Jewish  and  the  Hindu  laws  nearly  coincide,  namely, 
the  appointment  of  a  widow  "  to  raise  up  seed"  to  her 
husband,  by  the  instrumentality  of  a  near  relation.  This 
all  agree  to  be  abrogated  by  law,  and  to  be  now  illegal  in 
practice ;  the  purity  of  primeval  ages  having  ceased,  its 
tendency  is  evident ;  it  requires  no  argument  to  disecun- 
tenance  it,  since  none  could  make  it  clearer  than  it  is  at 
the  first  glanGe.O 

(1)  Aalt,  vol.  i.  p  dp. 


Digitized  by  GoogJ : 


CHAP.  IV. 


165 


Bat,  though  this  be  tdaitted,  then  ere  sone  |Mrohf>- 

bitions,  that  relate  to  acts  from  which  neither  breach  of 
moreiily,  nor  even  irregularity,  as  regards  cereoKmial 
ikoi,  CMi  be  infciTed;  and  Iheie,  by  coaunon  coosea^ 
efe  Ml  oomideMd  in^eretive.   The  daes  imuilly  cited 

are,— 

The  iminolutiou  of  the  victim,  end  the  prepemtion  of 
iti  flesh  by  Brnhmine^ 
Sale  of  tlw  Sana  Tine  by  BrahmiiM. 

Performance  of  pilgrimage  to  distant  places,  by  a 
householder. 

IntenMrriege  with  the  daughter  of  a  malemal  aiicie» 
Theae  aie  aH  prohibitBd ;  yet>  notinlhtCendmg  the  two 

former  are  known  to  be  generally  practised,  the  third  is 
thought  to  be  meritorious :  and,  with  respect  to  marriage 
erith  the  daughter  of  the  meftemel  unde,  so  «outiery  b 
ike  jpractioe  to  the  precept,  that  the  interaieinege  with 
Sach  a  relation,  if  she  exist,  is  considered  incumbent. 

Whence  then  shall  it  be  said,  seeing  that  universal 
preetloe  is  against  it,  that  the  prohibition  contained  ia 
the  teit,  DMaurm  iteretAimftt,  is  more  binding  idian 
any  of  these?  It  oemiot  be  assimilated  ceitainly  to  the 
text,  VidhavMfak  jm^tpataw  demraayaniyjoanajny  re- 
lating to <he  eppointment  to  miee  npeeed;  for  what  ere 
llw  juiMoral  end  pcmicious  coonqnenees  which  may 
be  expected  to  resuh  from  it?  If  it  be  not  meritorious 
like  the  performance  of  distant  pilgrimages  by  domestic 
men»  nor  incumbent,  like  mtannentage  with  the  dangh* 
ter  of  a  matemd  unoln^  it  is  at  lent  iadiifereat,  liice  the 
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immolation  of  ?ietims,  or  the'  sale  of  the  Soma  vine  hf 

Brahmins. 

Agaio,  let  us  see  if  there  exists  in  point  of  morality  or 
policy,  the  same  ground  to  prohibit  the  son  purchased, 
as  for  the  prohibition  of  other  descriptions  of  sons,  to 
whom  the  text  appears  to  relate,  With  regard  to  the 
Cshdrajuj  (the  seed  raised  up  to  a  husband,)  it  is  included 
in  the  general  argument  above.  The  admission  of  the 
Sahod^ah,  (son  of  a  pregnant  widow,)  and  of  the  Csni- 
nah,  (son  of  an  unmarried  girl,)  to  equal  privileges 
with  sons  ot"  tlie  body,  and  adopted  sons,  tends  evi- 
dently to  encourage  want  of  chastity  in  women.  That 
of  the  Pammrhkamh^  (son  of  a  twice-married  woman)  has 
a  like  tendency  to  alienate  the  affections  of  women  from 
their  husbands,  and  to  encourage  the  abomination  of 
second  marriage.  To  admit  the  gdd^hatpana,  (son 
of  unknown  birth)  leads  to  confusion  of  castes,  and,  by 
consequence,  the  subversion  of  the  established  order  of 
society  ; — while,  to  le£^alize  the  Swai/aiidaitah,  and  Cru- 
titmahy  (son  self-given,  and  self- sold,)  is  to  encourage 
filial  disobediencc^The  immoral  or  pernicious  tendency 
is  clear  in  all  these  instances  ;(^)  but,  how  is  it  so  with 
regard  to  the  Crita,  and  other  descriptions  of  prohibited 
sons  ?  Can  it  be  said  that  avarice  is  encouraged  by  the 
purchase  ?  The  objection,  applicable  at  all  only  to  the 
natural  father,  is  removed,  by  considering  the  price  in 
the  nature  of  a  conciliatory  present,  such  as  is,  upon 
several  analogous  occasions,  enjoined  by  the  law. 

From .  this  examination,  it  appears,  that,  as  •  opposed  to 

(1)  See  the  enomenuion,  post,  p.  174. 
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otW  quflttionable  modes  of  filialioD,  the  one  in  dispute 
is  unobjectioiiable ;  so  thet,  thougli  there  should  be  no 

authority  for  it  beyond  custom,  it  should  be  admitted, 
upon  tlie  principle  of  the  old  law,  provident  as  it  was 
against  the  fiiilure  of  sons. 

In  the  foregoing  sketch,  the  argnment  is  confined  to 
the  question  respecting  a  son  purchased  ;  but  it  is  ap- 
plicable, mulalis  mutaudisy  to  a  variety  of  other  points,  in 
which  the  practice  of  the  various  tribes  of  Dravtda  differ 
from  the  received  law,  as  contained  in  the  Sroritis  or 
.their  commentaries.  It  would  be  difficult  to  enumerate 
all  the  practices  not  merely  unsupported  by,  but,  as  here 
assumed,  in  direct  contradiction  to,  the  law  of  the 
Smrttis.  Among  the  more  prominent  are,  1.  The  in- 
discriminate intercourse  of  females,  consecrated  by  the 
marriage  rite,  with  all  males  of  equal  or  superi(^r  caste, 
and  other  customs  prevalent  in  MaUyaiam,  said  to  have 
been  introduced  by  Sanearacharya.  2.  The  admission  of 
primogeniture  ;  though  the  preference  of  the  elder  son 
in  the  Caliyugu  be  forbidden)  with  respect  to  landed 
estates,  to  which  regalities  are  or  were  attached.(0  3.  The 
division  of  estates,  in  case  of  one  person  having  seve- 
ral  families  by  different  women,  aniong  the  families  in 
equal  shares,  without  reference  to  the  number  of  per- 
sons in  eaoh.O  4.  The  exclusion  of  females  from  inherit- 
ance, according  to  the  prescribed  order  of  succession, 
&c.  &c.  These  instances,  and  others  relating  to  the 
conduct  of  religious  ceremonies,  and  the  superintend- 

(1)  See  vol.  i.  p.  198. 
(«}SMVol.i.p.S<U. 
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•DM  of  tdigioos  entablialiiacBti,  in  wbidi  Ike  inftnor 
castes  are  alloiPed  to  anert  m  pre-emiDenoe  om  iht 

Brahmins,  clearly  prove,  tliat  though  the  latter  were 
successful  in  extirpating  the  aboriginal  religion  of  the 
South,  (that  of  the  Samner  or  Jainar)  liiey  snooeeded 
but  partially  in  introducing  the  laws  of  the  Smritis, 
and  were  obliged  to  permit  many  inveterate  practices  to 
continue,  which  they  found  it  impossible  to  abolish. 
That  they  should  have  endeavoured  ainco^  by  oonittno- 
tion,  to  bring  them  within  the  pde  of  the  law,  is  bat 
an  instance,  among  a  thousand,  of  their  characteristic 
sophistry;  and,  under  similar  circumstances,  is  all  in  the 
cuBtomaiy  course  of  human  nature. 

I  shall,  in  eondusion,  venture  to  make  some  rtniarki 
on  Mr.  Colebrooke's  memorandum. 

The  first  quotation  in  my  former  paper  was  not,  as 
Mr.  Colebro<^  apprehends,  from  the  Datta  Mimania(0 
of  Nmda  PwidUa,  but  from  that  of  Vit^ai^  Sammi, 
the  author  of  the  Madhaveyum,  and  tlie  principal  autho- 
rity in  this  part  of  India;  as  he  may  be  said,  with  great 
proprie^i  to  be  the  lawgiver  of  the  last  Southern  Hindu 
Dynasty  (that  of  VU^fOtUfgara).  The  lest  Dattaurataf 
&c.  is  found  in  this  work  in  the  Daita  Noma  Pracaranay 
the  chapter  on  religious  rites  to  be  performed  at  adop- 
tion ;  the  whole  of  which  being,  with  the  Vmdka^  not 
.the  Paurmttoa  texts,  can,  according  to  Drm/kk  notim, 
apply  to  BrahminSy  or,  at  most,  to  them,  and  Cshatriyas 
only.   This  Fracara/ia  concludes  thus:  Etadaswagotra 


(1)  NumeroiM  works  bearing  this  title  »n  found  ia  Sootbem  Indi*; 
■■17  «f  dma  of  Toj  TCCMt  eonpoiUkn. 
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fMira  grakana  mMktnftm  DMmram^  ftc.  Thus  is  paiv 
ticiilwiied  iSbm  ceremoDiei  required  on  adopting  a  son, 
not  of  the  same  <rotrum.  Then  follows  (witliout  the 
name  of  the  author)  the  test  1  quoted,  with  the  final 
ktmigdck,  and  another  respecting  teal  and  peiao&al 
property;  throughont  llie  Pracarana,  the  performer  of 
the  rite  has  been  considered  a  Devijati ;  and,  to  such, 
the  concluding  sentence,  abote  quoted,  shews  it  to  be 
mtrictad,  fay  the  use  of  the  word  goirum;{*)  for,  with 
respect  to  these  who  are  Devijatis  (and,  in  Drmida, 
Brahmins  only  are  so),  there  is  no  distinction  of  goirum. 
By  thus  introducing  the  text,  therefore,  there  can  be  no 
doubt  but  that  the  author,  who  wrote  in  reoeut  times, 
and  *tn  Southern  India,  understood  H  to  be  restricted 
to  Brahmins.  So,  indeed,  from  its  collocation,  it  must 
have  been  intended  to  apply,  had  he  even  omitted  the 
last  hemistick. 

On  reference  to  a  correct  copy  of  Nanda  Pundita's 
Datta  Mimansam,  procured  at  Madras,  1  find  the  text 
quoted,  as  sUted  by  Mr.  ColebroolLe  from  Brufaaspati-^ 
MkadMh  erutah  jmirtt^  ke.  sons  of  many  diierent  sorts, 
a».  in  the  section  relating  to  the  Caliyuga ;  but  Saunaca 
is  not  mentioned;  so  that  the  text  Dattauvasa,  &c. 
which  follows,  appears  also  to  belong  to  Uie  former 
mitfaor,  and  the  second  hemistick  of  the  verse  Nopo- 
mKmmMau,  ftc  occurs  as  part  of  the  quotation.  This 
shews  the  variation  in  the  copies  in  use  here,  and 

(1)  The  intention  of  tb«  ri««  k  «d  camM  wsm  adDptod  ham  the  gottm 
of  his  natural,  to  tlmt  of  Ii is  adoptive fiUfccr.  If  h«  b« flf  th*  gUM  galn« 
tlie  ceremonjf  it  not  requiatte. 
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in  the  noith-eastem  districts  of  India;  but  it  in  no 
manner  afieets  the  general  question ;  as  Nanda  Pondita, 

who  goes  on  to  state  the  legality  of  a  reception  of  the 
several  descriptions  of  sons  denominated  PaunarbkofM^ 
son  of  a  twice-married  woman  (here  an  utter  abomina- 
tion), is  no  authority  whatever  in  Dravidam  ;  and,  as  no 
doubt  can  exist  that  this  author  intended  the  whole  of 
his  treatise  to  apply  only  to  Devtjati  in  its  more  extended 
signification,  this  he  positively  declares  further  on,  in  the 
section  relative  to  the  marriage  of  adopted  sons,  in  a 
remark  he  attaches  to  a  text  quoted  from  \' ijnyaneswara. 
The  passage  is  as  follows; — "  Matur  yed  agre  jaifaute 
^^dhithfom  mau^fya  bandan^t.  Brdknuma,  QihatrnfUy 
'*  VUM-tamod  Hi  devija  SmriitL  Iti  sudrosya  cha  team 
**  eva  Ja/i/i(ich  chhudrasi/a  datta  put/ 6  ndsti.'' — Tejrt: 
From  their  mother  first;  and,  secondly,  by  tying  on  the 
sacrificial  cord,  Brahmins,  Cshatryas,  and  Vaisyas,  are 
said  to  be  twice  bom.  Qmimentavy :  Thus,  as  there  is 
but  one  birth  to  the  Sudra,  there  is  no  adopted  son  to  the 
Sudra.O 

It  cannot  now,  I  think,  be  maintained,  that  the  latter 
hemistich  of  the  controverted  text  is,  as  supposed  by 

Mr.  Colebrooke,  in  tlie  last  paragraph  of  his  memo- 
randum, interpolated.  1  have  not  been  able  to  ascer- 
tain precisely  the  author  of  this  text,  as  I  cannot  pro- 
cure the  second  Cdndom  of  the  Bruhaspati,  nor  any 

part  of  the  Saunaca  Smriti ;  but,  whether  this  hemi- 
stick  be  to  be  considered  as  originally  a  Sniarla,  or  a 
PaurAmca  text,  certain  it  is  that  it  forms  part  of  many 

Ante,  p.  S9. 
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venes  besides  that  in  question^  where  interpolatloA 
canDot  be  suspected ;  in  addition  to  that  referred  to  by 
Mr,  Colebrooke,  as  translated  by  Sir  William  Jones, 
from  the  Smriti  Chandrica,  Matru  Safindat^  &c.  the 
li^wmg,  from  the  Turhfarama  Dqnica,  a  treatise*  by 
Narainasrama  Swami,  on  the  fourth  state  (as  allowed 
in  the  present  age)^  is  another  example.  "  Mdmsena 
"  paiirUca  vid  his  samfAw  gdtavat  tadhL  Narktum- 
meadkan  moAfoncha  colon  vhfjam  deoifotibhehJ"  The 
performance  of  the  rites  to  ancestors  with  flesh,  the 
sacrihce  of  a  cow,  a  man,  or  horse,  &c.  Here  also  the 
author  is  not  staled.  Similar  yariations  in  works  rela- 
tiie  to  law  or  religion,  if  found,  in  collation,  to  prevail 
in  the  generality  of  copies,  in  use  in  the  Northern  or 
Southern  provinces  of  India,  are  not  to  be  attributed 
hastily  to  interpolation;  as  all  manuscripts  are  easily 
interpolated,  so  they  are  greatly  liable  to  it,  and  ought 
to  be  suspected,  if  private  interest  can  be  supposed  to 
have  operated;  but  ditiferences  of  the  nature  here  al- 
luded  to  are  intentional  and  ^stematic,  and  should  be 
received  as  correct  readii^,  as  they  apply,  whether  to 
Gattda  or  Dravidam. 

.  With  respect  to  the  actual  law  in  the  present  age,  as 
to  a  son  pnrchased,  the  greater  number  of  positive  au- 
thorities may,  perhaps,  be  in  fieivour  of  the  exclusion  of 

this  description  of  son ;  it  may  be  observed,  however, 
that  neither  in  the  Mitacshara,  nor  the  Madhaviyam, 
is  the  prohibition  noticed ;  and  that  in  the  Lohitah  Smriii, 
considered  of  special  authority  in  this  age,  it  is  not 
only  positively  allowed,  but  rules  are  laid  down  for  the 
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pfMtiee  of  It,  to  the  mrf  dMpter  which  tvetts  of  iahi«> 

bitions  in  force  in  the  Caliyuga.  Afker  ^fiameratittg 
various  actions  prohibited  in  the  present  age,  some  of 
which,  Buch  as  polyguny,  m  in  direct  contmdictioii 
to  uaivemd  cimlioin,  Lohiteh  pn>ee6di:<>~*'£tXMi  Mmi 
ck*  dnydm  Carm&ni,^  &c.  These,  primftrity^  mid  other 
actions,  are  not  to  be  done  on  the  earth  in  the  Caliyuga, 
as  they  (the  authors  of  the  Smritis)  have  declared  them 
not  to  be  lawful.  In  this  predicaiMiit  stand  twelve  out 
of  the  fifteen  descnptions  of  80iit,(^)  and  among  these 
especially  the  Cshetrajah,  or  him  begotten  by  another 
person  on  ooe^s  own  wife.  Datta  petruMydm  DaltdcAjfOf 
ftc  He  who  is  given  by  his  parents  is  called  a  son 
given,  and  he  is  of  two  kinds ;  namely,  ha  given  froai 
desire  of  emolument,  and  he  given  without  such  desire : 
among  these,  in  case  a  son  of  the  body  should  be  after- 
wards  bom,  the  foitner  shall  share  a  fourth  part,  but  ha 
who  has  been  given  to  his  adoptive  (ather  by  his  parents, 
uninfluenced  by  the  desire  of  gain,  shall  share  equally. 
Vicntah  cadhetas  chaivam^  Ulc.  He  is  called  a  son  sold, 
who  is  sold  by  bis  parents,  or  those  who  represent  them, 
as  by  an  elder  brother,  who  directs  the  family  afiaiis; 
by  a  father  s  younger  brother ;  by  a  paternal  grandfather, 
or  his  wife ;  and  by  a  maternal  grandfather.  "  Swa* 
"yamcriias  tucadhUah  putrak  CriUr'umh  San^mficaki' 
8k.  a  son  sold  by  himself,  is  said  to  be  designated 
by  the  term  Criiirimak ;  he,  and  the  son  self-given,  that 
is,  given  by  his  own  mere  motion,  as  they  themselves 
seek  support,  are  condemned. 

(1)  11m  wthort  ia  Ui  frarit,  «Mn«nM«»>S/WM  dfteiipt^ 
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Accompany ittg  is  hd  ettraet  from  tb«  Lohitab  Smriti, 

being  the  commencement  of  the  section  entitled  Calt- 
yuga  Nifiiietlam,  and  containing  the  whole  pftfifitign  rela- 
tive to  the  lereral  descriptions  of  sons  t0  be  leceived, 
and  not  te  be  received  in  the  present  age ;  it  miW  enable 
Mr.  Colebrooke,  should  he  be  so  inclined,  to  ascertain 
whether  any  diflerence  exists  between  the  Ganda  and 
Dravida  toij^n^  of  this  work,  as  very  possibly  is  the 
case.  The  extract  was  transposed  into  the  NtiguiHt  from 
a  copy  in  the  Ti/iugu  character. 
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The  several  descriptions  of  sons  mentioned  in  the 
Extract  are : 

Cshatrajah  2  kinds 

Gudhajah  2  ditto 

Caninah  1  ditto 

Caninah,  or  Durjanih    ....    1  ditto 

Paunarbhaya  2  ditto 

Dattah  1  ditto 

Cntah  1  ditto 

Criitriimah   1  ditto 

Swayendattah  1  ditto 

Sahodhajah  1  ditto 

Apaviddhah,  or  Criitacnitali  .   .   1  ditto 

Atmajah  1  ditto 

Dauhitrah  1  ditto 

Sixteen,  or  considering  tiie  two  last  the  same,  fifteen. 
If  from  tiie  former  number  tweHe  be  rejected,  accord- 
ing to  the  first  paragraph  of  the  extract,  four  remain  as 
lawful  sons,  which  are  Atmajah,  Dauhitiah,  Dattah, 
and  Critah. 
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Eslract  of  a  Ldter  from  Mr.  Cokbrooke  to  Sir  Thoma9 
Strange,  doled  September ^  1812. 

(Aute,  Tol.  i.  p.  102.) 

< 

I  WAS  favoured  with  your  letter  of  the  11th  and  20th 
of  last  month;  and  enclose  a  short  nienioranduni,C) 
in  answer  to  Mr.  Ellis's  observations,  which  I  have  con- 
fined to  the  point  of  law,  without  farther  discussion 
regarding  the  accuracy  of  the  quotation  which  I  ques- 
tioned. I  still  think  it  wrong,  though  found,  as  Mr. 
Ellis  has  ascertained,  in  the  copies  of  treatises  on  adop- 
tion  used  at  Madras.  But  the  point  of  law  is  not 
affected  by  it  in  my  opinion. 

I  think  it  pretty  clear  that  adoption  by  purchase  is 
by  law  forbidden  in  the  South  of  India,  as  in  other 
provinces;  and  that  no  established  usage  to  the  contrary 
can  be  shewn  to  exist ;  and  that,  in  the  particular  case 
before  the  Court,  the  child  was  not  adopted  by  the  pur^ 
chase  made  of  him ;  and  that  the  intention  which  rather 
appears  to  have  been  at  one  time  entertained  of  adopt- 
ing him,  was  given  up  in  consequence  of  displeasure 
conceived  against  him,  without  having  been  even  par- 
tially carried  into  effect. 

Your  apprehensions  of  the  possible  effect  of  local 
influence  on  the  Pundits  of  the  Sudra  Adawlut,  at 
Madras,  seem  to  have  been  but  too  well  founded.  A 
bias  is  obvious  throughout  their  answers.  They  make 
great  use,  I  perceive,  of  the  authority  of  Jagannatha, 

(1)  TcHU,  i».  176. 
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the  compOer  of  the  Digest,  which  was  translated  by 
me.  We  have  not  h^  the  same  ^eneratioD  for  hiin» 

when  he  speaks  in  his  own  name,  or  steps  beyond  the 
strict  limits  of  a  compiler's  duty  :  and,  as  his  doctrineSy 
which  are  cominonly  taken  from  the  Bengal  school^  or 
sometimes  originate  with  himself,  differ  very  frequently 
from  the  authorities  which  heretofore  prevailed  in  the 
South  of  India,  I  am  sorry  that  the  Pundits  should  have 
been  thus  furnished  widi  means  of  adopting,  in  their 
answers,  whatever  doctrine  may  happen  to  be  best  ac- 
commodated to  the  bias  they  may  have  contracted  :  and 
I  should  legiat  that  Jagaimatha's  authority  should  super- 
sede that  of  the  much  abler  authors  of  the  Mitacshara, 
Smriti  Chandrica,  and  Madhaviya. 


Copif  ofth€  Memorandum  referred  torn  the  above 

Extraci;  ante,  p^  175. 

After  carefully  considering  Mr.  Ellis's  observations, 
I  do  not  find  reason  to  change  my  opinion,  that  the 
adoption  of  a  son  by  purchase  is  prohibited  by  books, 
received  as  authority  in  the  South  of  India.  The  silence 
of  the  Mitacshara  and  Madhaviya,  will  not  avail  agamst 
the  explicit  language  of  so  many  others,  particularly  the 
Smriti  Chandrica,  and  numerous  treatises  on  adoption. 
For  the  silence  of  the  Madhaviya,  it  is  the  less  to  be 
relied  upon  in  argument,  since  it  appears  from  a  remark 
of  Mr.  Ellis,  that  the  author  of  that  work  does  quote,  in 
his  treatise  on  adoption,  the  veiy  prohibition  in  question, 
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ieilriflled,  howe?er,  as  Mr.  Bllis  underataods  the  quo- 
tation, to  the  Devijati ;  and  I  find  him  cited  in  a  com- 
mentary on  the  Mitacsbara  for  that  quotation,  wire- 
Mrkted. 

The  oommentatOK  of  the  Mitacshara  do  not  under^ 
stand  the  silence  of  this  work  as  an  indication  of  dis- 
sent; but  merely  as  an  omission,  which  they  supply  in 
these  words :  "  AU  this  relates  to  other  ages.  But,  in 
"  the  Call,  the  true  legitimate  son,  and  the  son  given, 
"  as  well  as  appointed  daughter  (since  she  is  equal  to 
**  the  legitimate  son),  are  alone  admissible ;  for  a  text 
of  law  piohibits  in  the  Call  age^  the  filiation  of  any  but 
"  the  legitimate  issne,  and  son  given ;  and  the  practice 
"of  the  virtuous,  in  the  present  age,  is  observed  to  be 
"  conformable  to  that  prohibition/* 

The  passage  cited  from  the  LokUa  &nrUi  by  Mr. 
Ellis,  does  not  convey  to  my  comprehension  the  mean- 
ing which  his  Pundits  deduce  from  it;  but,  on  the 
contrary,  disapprobation  of  any  adoption.  The  author 
distinct^  specifies^  among  the  twelve  descriptions  of 
sons  which  he  disallows,  the  Vicrita^  one  sold  by 
"his  parents,  or  by  those  who  represent  them;"  and 
finally  admits  none  but  two  sons :  viz.  "  a  man  s  own 
"  issue,  and  his  daughter V 

Peihaps  Mr.  £Dis*s  Pandits  argne,  that  the  Dafta^ 
though  placed  in  the  middle  of  the  last,  is  not  meant 
to  be  condemned,  and  that  a  son  "  given  by  interested 
''parents**  is,  in  other  words,  one  sold.  But  that  is 
ineonristenl  with  the  separate  mention  of  the  son  sold, 
and  incompatible  with  the  emraientMii  of  twelve  modes 
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of  fitiatkm  diMUowed  in  the  OaH  age;  whkli,  in  lito  tnt 

of  the  Lofaita  Smriti,  are,  Ist  the  Cthehraja^  son  cf 
appointed  wifej  2d.  Gudhqja,  oi  concealed  birth;  3d. 
Canina,  unmarried  woman's  issue;  4th.  Pium&rbhma, 
ofibpring  of  a  twice  matvied  woman ;  fith.  Z^^tU^f  given ; 
[all  ffye  comprehending  two  sorts  retpectiTely ;]  M. 
Vicrita,  sold  ;  7th.  Swayauvrtta,  self-sold  ;  8th.  Critrima, 
made;  9th.  Swajfomlaiia,  self-given;  iOth.  JSakodkiffaf 
imue  of  a  prognaat  bride;  llth.  Sok  of  an  apponted 
wife  by  a  childless  man ;  (or  DwjfdmmkyaifMna  ;)  Ifith. 
jipaviddha,  deserted. (') 

Possibly,  the  Pundits  may  coutend,  that  the  author, 
by  allotting  shares  to  both  deaeriptiooB  oiDaiUif  (given 
by  interested,  or  by  disinterested  pareats,)  recogoises 
the  legality  of  this  mode  of  adoption.  But  they  roust 
in  that  case  equally  admit  the  legality  of  the  llth  in 
the  list^  prononnced  by  LakUa,  heir  of  two  £eithers» 
And,  if  both  or  either  be  admitted,  the  aninber  of 
twelve  disallowed  modes  of  filiation  will  be  incomplete. 

The  only  use,  I  think,  which  could  be  made  of  the 
text,  in  snpport  of  Mr.  £Uis*8  aigonmnt;  woqld  be  in 
fiMTour  of  the  poaition,  that,  if  actually  made,  the  adep-' 
tion  is  not  null,  though  it  violate  a  prohibition.  I  ap- 
prehend, however,  that  such  a  position  is  not  to  be 
admitted,  on  the  atrongth  either  of  this,  or  of  the  pas- 
sage which  Mr.  Ellis  quotes  in  support  of  it  The 
meauino^  of  that  passage  is,  that  a  lawful  adoptioB 
actually  made,  is  uot  to  be  set  aside  for  some  infor- 
mality, which  amy  haTO  attended. it;  not  that-n  mlaw^ 
(i)vutpM^9biir.fO0. 
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firl  adoption  shall  be  maintained.  Some  of  the  pro- 
hibilor/  texts  do  indeed  merely  state  the  various  obso- 
-  Ids  modes  of  adoptioD,  as  matterB  to  be  ^iiMied 
bal  other  passages  are  more  explicit,  and  declare  tbooe 
modes  of  filiation  to  be  "  parts  of  the  ancient  law,  which 
**  were  abrogated  hy  authority  at  the  commencement 

of  die  present  age;"  and  "  acts  whieb  men  of  this  age 
**  esBnot  do,  as  not  possessing  powers  of  those  of 
**  earlier  periods.* 

The  only  modes  of  adoption,  besides  the  daaghter*8 
son^  which  the  law,  as  now  m  force,  permits,  are  tiie 
Datta,  excepted  from  the  sweeping  prohibition  in  al- 
nrost  efeiy  text  on  the  subject ;  and  the  Critrima, 
specially  excepted  by  Parasara.  It  has  been  proposed, 
by  some  modem  wviCen^  as  Mr.  Ellis  does,  to  construe 
Datta  m  a  large  sense,  to  compi«heBd  analogoos  modes 
of  adoption,  such  as  purchase,  self-gift,  8cc.  But  other 
writers  of  eminence  have  formally  confuted  that  inter- 
prgtatiofi;  and  th^  even  eonstrae  Parasara*s  text,  so  as 
to  mlude-the  Critrima,  and  permit  no  adoption  bat  that 
of  DatiOf  or  son  given. 

Mr.  Ellis,  however,  tliinks,  that  the  prohibition,  if 
at  an  itt  ftffce,  u  restricted  to  the  twice-born,  or  Brah- 
■dft;  or  af  most  ihe  Brnhmin  and  Rajput.  I  have 
tpefbve  stated  my  reasons  for  eonsidering  the  rastriction 
in  question,  to  be  unconnected  with  the  subject  of  adop- 
tion^ and  confined  to  the  contiguous  words,  concerning 
the  use  of  inSotieating  liqnon.  I  adhere  to  those 
reasons,  supported  as  they  are  by  the  commentator  of 
Parasara,  whom  1  cited,  and,  considering  them  to  retain 

u  2 
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tMr  strength,  whether  the  line  containing  the  restric- 
tion, (which  is  wanting  in  Saunacas  text,  and,  in  com- 
pilations, stands  remote  from  that  concerning  adoption,) 
have  been  approximated  by  some  other  writer,  or  by  aa 
interpolating  copyist.  I  will  add,  as  a  further  argu- 
ment, that  if  the  extended  upplication  of  the  restrictive 
words  be  admitted,  instead  of  confining  them  to  the 
immediate  topic  of  intoxicating  liquors,  it  will  follow, 
that  other  prohibited  acts  are  only  forbidden  to  the  twice- 
born,  and  that  the  inferior  tribe  is  still  authorized  to  per- 
form human  sacrifices,  and  practise  other  abominations 
noticed  in  the  text 

But,  gfranting  that  the  whole  string  of  prohibitions, 
contained  in  those  lines,  are  restricted  to  the  Dev'tjatiy 
or  twice-born,  I  cannot  agree  that  the  term  can  be  here 
restrained  in  its  signification  to  the  Brahmin,  or  Brah- 
min and  Cshatriya;  exclosive  of  the  Vanie,  or  Banian. 
The  author  of  the  passage  assuredly  used  the  term  in 
its  common  acceptation,  which  includes  the  three 
superior  tribes;  and  a  compiler,  in  the  South  of  India, 
does  not,  by  citing  the  passage  in  a  book  there  com- 
piled, vary  the  sense  of  the  word,  or  change  die  mean- 
ing of  the  author  who  used  it.  And  the  prohibition, 
as  delivered  in  the  particular  passage  which  is  cited, 
cannot  be  confined  to  the  superior  tribes;  some  other 
passages,  to  which  reference  has  been  made,  declare  the 
prohibition  general,  and  the  abrogation  of  the  ancient 
law,  relating  to  those  matters,  universal,  as  already  ob- 
served. 

Tlie  rest  of  ihe  arguments  in  Mr.  EUis's  obtemtiomi, 
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rdate  chiefly  to  the  force  of  vNge,  aa  opposed  to  law, 
and  to  the  justifiaUeneas  of  the  particular  coatom  of 

adoption  by  purchase,  alleged  to  prevail  in  the  South 
of  India.  I  have  from  the  first  said,  that  the  custom, 
if  it  do  prevail  through  the  provinces,  may  hold,  not- 
withstanding the  prohibition  found  in  tiie  law,  and 
acknovrledged  and  observed  in  other  provinces  of 
India.  But  it  does  not  appear  to  be  established  that 
fnch  a  cnstom  does  exist  It  is  not*  pretended  to  be  a 
general  one,  received  by  all  the  tribes ;  and  no  proof  of 
particular  usage  seems  to  have  been  brought  at  the 
thai.  To  acquire  the  force  of  law,  usage  must  be,  no^ 
the  erroneous  or  dubious  practice  of  individuals,  but 
an  establisheA  practice,  recognized  and  achnowledged 
by  the  entire  people  in  the  whole  tribe. 
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Efir&ci  of  s  leUer  /hm  Sir  Tktmi$  Strange  4f  Umr 

tcnaM-Colouel  Bkck/mme,  Resident  at  tke  Cmt  qf 

(Auto*  ToL  i.  p>  tOS.) 

We  have  had  lately  two  quflrtiow  befove  tiff  fipOO 
which,  remaining  a»  tbey  do  iittder  conaideration,  I  an 
dewoQib  iMfirnB  we  |M>i»e  to  a  Mam  iiptm  of 
taming  (be  •sntiBiaiito  of  Iht  tiwg^  in  additm  to  w]»el 

is  to  be  collected  on  the  subject  from  books.  Tb«iie 

must  be  at  the  Court  of  the  Rajah  many  learned  in 

Hindu  kw,  whom  I  flbouki  be  pvAy  abligpd  to  you  to 
eoMult  for  me  oe  tbe  oooe«oii«  fnHHU^g  fnd  tmfh 

initting  me,  as  soon  as  you  coavdnietitly  esB,  Aeir  writttO 
opinions.  You  may  remember  having  formerly  laid  me 
under  a  similar  obligation. 

The  first  respects  a  claim  of  adoption  by  purchase ;  a 
mode  of  acquiring  a  son,  permitted  by  the  ancient  law, 
as  appears  by  Menu ;  but,  together  with  a  number  of 
other  exceptionable  practices,  said  to  haYc  been  ab- 
rogated about  the  commencemeiit  of  the  present  (the 
Call)  age.  You  will  see  this  noticed  in  a  "  general 
note"  of  Sir  William  Jones,  at  the  end  of  his  translation. 
In  the  Digest  of  Jagannatha  Turkapunchanana,  translated 
by  Mr.  Colebrooke,  there  are  texts  and  passages  to  the 
same  effect,  prohibitory  of  this  mode  of  filiation.  (Vol.  iii. 
sect.  viii.  "  On  the  Son  given,"  p.  272 ;  and  sect.  xv. 
•*  On  the  Adoption  of  Sons,"  p.  289,  Svo.  ed.)  It  is  said 
that  these  authorities  apply  only  to  the  Bengal  provinces. 
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whm  it  if  adMitlid  tbtl  th«  pmctioe  io  qMsdon  hip 
bMome  obflokto.  It  baa  been  alleged,  that  the  prac- 
tice continues  to  the  southward,  in  a  degree  amount- 
ing to  usage,  that  would  have  a  claim  t»  be  proteoted 
by  law:;  though  this  bae  npi  yel  tppmeA  in  evidaooiL 
Wbeft  the  ease  mm  before  us  last  term,  our  ttteatiofi  was 
primarily  drawn  to  the  circumstances,  as  they  appeared 
in  evidence,  upon  which  we  were  of  opinion  that  no 
adoptkm  had  ever  taken  plaoew  whataver  might  have  been 
m  the  contemplation  of  the  parties.  In  thia  view  of  the 
matter,  we  stopped  short  of  the  strictly  legal  question,  as 
to  the  competency  in  this  age,  and  in  this  part  of  India, 
dTtbe  aortof  adoption  eonteaded  for.  The  ease  is  to  be 
veeonmileied  mat  term,  whan,  if  we  have  masoo  to  think 
that  we  have  been  wrong  in  our  conclusion  upon  die  fiict 
of  adoption,  we  must  come  to  the  law ;  and  it  is  that  we 
aMQF  be  the  betlsr  prepared  upon  both  points,  that  yon 
aia  now  tiaobled.  The  point  whether,  nader  the 
slanees,  it  is  to  be  taken  that  there  ever  was  an  adoption, 
is  indeed  a  mixed  question  of  law  and  fact,  the  other  a  pure 
qaastion  of  law.  Enrlosme  No.  1,  details  the  CBse,(0 
ae  it  appealed  to  as  apoo  the  trial;  the  qdestiona  that  arise 
open  it  are  subjoined.  Before  the  trial,  I  laid  my  ac- 
count with  the  dry  point  of  law  being  the  only  question 
that  would  be  before  ns,  not  doubting  tliat  a  clear  case 

* 

of  adoption  by  purchase  would  be  established.  Upon 
the  validity  of  such  an  adoption,  the  authorities  to  which 

1  have  referred,  are  clear,  that  it  ceased  at  the  beginning 

(1)  Vid.  »aia.  from  p.  140  to  147. 
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of  the  present  age ;  but  their  applicatioii  to  thk  part  df 
India  being  disputed,  it  becomes  necessary  to  consider 

the  matter  a  little  further,  and  to  refer  to  Southern  Pun- 
dits. In  consulting  them,  it  follows  that  it  will  be  of 
importance  to  let  them  nndentand  the  groond  upon 
which  the  diseossion  rests;  and  it  may  be  convmuemt  ii 
their  attention  be  drawn  to  the  distinctions  and  observa- 
tions that  have  occurred,  as  I  am  about  to  point  them  out 
The  highest  authority  upon  the  snbject  of  adoption^ 
the  Datta  Mmaua^d)  asserts  the  prohibition ;  bat,  if  I 
am  rightly  informed,  confines  it  to  the  twice-born  {Dur- 
jati).  The  passage  to  which  I  allude  is  as  follows: 
"  The  taking  of  any  of  the  twelve  descriptions  of  sons, 
"ercept  the  adopted  son,  and  tiie  son  df  the  body; — 
"human  and  equine  sacrifices;  and  intoxicating  liquors, 
"  are  to  be  avoided  by  ( Durjati)  twice-born  men,  in 
"  Caliyugay  It  may  be  asked,  Who  are  comprehended 
under  the  description  of  DmyoHf  I  am  given  to  under- 
stand that,  in  former  ages,  it  included  Brahinins,  Cha- 
tryas,  and  Vaisyas ;  but  that,  in  the  present,  it  is  confined 
to  Brahmins,  these  only  performing  tlie  Oopanayamimt 
or  ceremony  of  tying  the  sacrificial  cord,  whence  the  se- 
cond birth,  with  the  texts  of  the  Veda.  The  inference, 
according  to  this  authority  and  construction,  would  be, 
that  the  practice  in  the  Caiiyuga  is  forbidden  only  to 
Brahmins. 

The  Smriti  Chandrica  is  among  the  authorities  thai 

(1)  By  Nnda  Pandita.  It  ie  to  this  that  Mr.  Colebrooke  ahraj*  nfai. 
There  arc  nuuiy  odMr  UteuMM}  lIr.Illb(|WlMftiMl«kat«f  VidfMW 
SwaaL   Vid«  aat*,  p.  168. 
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prafttil  in  thk  part  of  India ;  and  he  is  erpreas,  widiont 

limitation  or  distinction  of  class,  that,  failing  male  issue, 
a  man  may  leceive  a  son  that  is  given  to  him,  but  not 
lake  one  of  any  other  deseriptton.  The  exttact  foraiBhed 
iRoe  is  to'thn  eflect:  '*The  taking  of  any  of  the  eleven 
"descriptions  of  sons,  followintr  the  son  of  the  body, 
"  was  admitted  in  the  former  ages,  but,  in  the  Caliyu<ra, 
^  the  adopted  mm  only."  .As  in  the  test  beginning,  llfte 

tukmg  of  any,  except  the  odBpted  son,  and  the  mm  €f  the 
"  Oody,  S^x.j  which  prohibits  the  taking  of  any  of  the  rest 
**in  the  CaHyuga,  The  substituting  a  daughter  for  a 
«8on  is  also  prohibited,  being  indnded  among  those 

rejected  in  the  Caiiyuga.  Thus  it  is  to  be  observed,  that 
"  in  the  event  of  the  failure  of  either  the  son  of  the  body, 
"  or  a  grandson,  a  man  may  adopt  a  son,  but  not  take  one 

of  any  other  description." — This  seems  to  include  all 
the  classes.  It  is  the  opinion  of  some,  however,  that, 
as  this  Smriti  professes  to  proceed  upon  the  Datta 
Mimaitsa,  a  limitation  is  implied;  and  that  the  pas- 
sage, though  generally  worded,  must  be  construed  with 
reference  to  the  twice-born  only,  such  being  die  doc- 
trine of  the  treatise  to  which  he  refers. 

The  authori^  that  prevails,  I  think,  more  than  any 
other,  with  us  to  the  southward,  is  Vijnyaneswanu 
This  woric  is  a  commentary  upon  Yajnyawal(7a,  one  of  the 
eighteen  Smritis.  In  the  part  that  relates  to  inheritance, 
there  is  a  chapter  upon  ''Sons  bought,'*  in  which  one 
would  expect  to  find  the  prohibition  noticed,  supposing 
the  practice  in  question  to  have  been  abrogated  in  the 
part  of  India  for  which  he  wrote,  as  well  as  in  the  higher 
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profintef.  It  is  temaktbh,  howarar,  that  is  site 
as  to  liie  diasUcnfRiioe  of  ihis  mode  of  sequiring  a  son  a 

the  present  age.  He  is  so  at  least  in  the  chapter  to  which 
I  have  referred.  See  the  Mitacshara,  lately  ^^yHfyf 
hf  Mm.  Colabiooke«  p.  dlSU-— How  is.this  io  bd  aoeonntsd 
fort  Call  it  be  czplaiiiedt  It  is  possible  tfaat^  in  sMe 
other  part  of  his  work,  he  may  have  noticed  it. 

The  Madhaviya  is  aoother  commentator^  admitted  to 
be  of  gnat  sntiiori^  oa  the  coast  The  book  is  xaie  at 
Bladias.  There  will  be  copies  of  it»  I  dare  say.  at  Tan** 
jore,  which  having  been  examined  for  the  purpose,  I 
shoold  be  glad  to  be  iavoured  with  the  lesult. 


Exiracf  of  a  IjAUt  from  LieutmafU'Cohnei  Biackbyme, 
Maident  at  Taniore,  dated  June  2, 1812. 

(Aal«k«eLl.p.lM.> 

I  HAVE  the  honour  to  tranimit  herewith  an  original 

letter  firom  His  Highness  the  Rajah  of  Tai\iore,  and 

^imr  Of  <he  Poidits to  the  qQe«tiottft<toirtaiiied  in 

your  letter  of  the  9ik  of  Mfi3r.(^)   I  am  unoertain  whether 

the  answers  are  in  the  form  which  you  desire ;  I  will  not, 

however,  detain  them  on  that  aoeoimt,  bat  shall  receive 

iniA  the  giettert  possible  pleasure  any  furdier  commands  > 

oil  the  subject,  which  yoo  may  do  me  &e  iavour  to  send 

to  me.    His  Highness  has  taken  it  up  con  amurCy  and 

wfll,  at  all  times,  be  highly  gratified  by  your  calling  for 

the  oditdoiis  of  Us  PonAils. 

(i)4BiB,p.ias. 
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Opinion  of  the  Pundits  of  the  Court  or  the 

Rajau  of  Tan j ore. 

(AM«,vaLi.p.  lot.) 

Accompan^uig  His  Highness' s  Letter  19  the  Rewknt, 

ofMe^TQ,  1812. 

Having  examined  Menu  Smritiy  and  Sfnriti  Chan- 
dricOy  witb  many  other  authorities,  and  having  consi- 
dered the  questions  referred,  the  Pundits  . of  the  Court  qf 
His  Highness  the  Rajah  of  Tanjore,are  agreed  in  the  Mr 
lowing  answer,  which  they  hope  may  be  satisfactory. 

llie  case  in  substance  is,  that  one  Davidutta,  a  Su- 
dra,  having  no  male  issue^  purchased  F(egmduita,  a  lad 
of  his  own  caste,  whom  he  brought  up,  and  treated  like 
a  son.  Davidutta  being  dead,  Yegnedutta,  so  bought, 
cannot  be  considered  as  such,  although  the  purchased  son 
be  one  of  the  eleven  anciently  recognised  by  the  law  as 
capable  of  inheiriting,  distinct  from  ihe  son  of  the  body ; — 
but,  among  a  variety  of  prohibitions  established  for  the 
Caliyuga^  the  competency  of  any  son,  other  than  that  of 
the  body,  and  one  given  in  adoption,  (the  AMrata^  and 
the  DaUa,)  is  repealed.  It  is  impossible  to  sustain  the 
suggestion  that  is  to  be  found  in  a  certain  Datta  Mi- 
mansa,  limiting  the  prohibition  to  Devyahs,  or  the  twice- 
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born  only,  since,  in  various  other  books,(')  of  acknow- 
ledged anthority  in  Southern  India,  in  the  chapter  con- 
tainiiig  the  prohibitions  of  the  Caiijfuga,  the  pMsage  in 
the  AudUjfa  Pooramtm^  establishiiig  the  restriction- in 
question,  is  constantly  repeated,  without  any  limitation  as 
to  caste.  Opposed  to  such  a  mass  of  authority,  the  as- 
sumption of  a  single  Datta  Mmanta  to  the  contrary  can 
cany  with  it  but  little  weight  Moieorer  in  other 
worfc8,(*)  there  are  chapters  on  the  prohibitions,  declaring 
that,  in  the  Krita,  Traita,  and  Devapara  tfugas^  men 
were  devout  and,  pious,  while,  of  the  Calyuga^  weakness 
is  the  ehancteristic;  whence  sons,  who  were  recognised 
In  former  times,  are  no  longer  admissible.  In  the  decla- 
rations of  Vrihaspati,  the  terms  "  men  '  and  "  modems,** 
denoting  mankind  in  general,  and  the  characteristic  im-. 
piousness  of  the  C^yuga^  upon  whieh  the  restriction  is 
founded,  being  common  to  all,  it  follows  that  it  is  appli- 
cable to  all ;  otherwise,  should  the  terms  used  be  con- 
strued to  refer  to  Brahmins  only,  the  inference  would  be, 
that  they  akme  are  weak  and  irreligious,  the  Sudra,  on 
the  contrary,  distinguished  for  correctness  of  conduct  and 
devotion ;  which,  whether  it  be  so,  experience  tells,  and 
may  be  left  to  every  man's  judgment  It  is  further  ob- 
servable, that,  in  other  instances,  the  limitation  to  Brah- 
mins is  express ;  as  in  the  Brama  Foonmmn,  where  the 

(1)  Smriti  Chandrka,  Maihavtyah.  Vantdar^fah,  Vydnmtida-Dutchitya.  Kur- 
fiaya  Sindoo,  Mayooka-Smriti,  Smriti  Smdaa,  Smrita  Sutrm,  Sairiti  Yartiuunn- 
graha,     Simui^nAounitoMka,     Emtairmn/aiaifiaa,  Ckalmr-fimMml$i» 

Vfevaudatengamara,  and  Datta  Ma^funu. 
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iiwrryin|v  of  girls  from  die  inftmor  tribei^  the  ncvHicing 

of  men  and  horses,  aud  the  use  of  spirituous  liquors,  is 
prohibited  to  Duryatee,  in  terms,  in  the  Cal^uga ;  dius 
virtually  negativiBg  tke  tdea»  whtre  the  leitnetM^  both 
m  tenns,  mcl  in  its  natiiR,  is  ap|>lktble  lo«fi.  Wm iSme 
limitation  contended  for  to  be  admitted,  the  Sudra  would 
be  left  at  Hberty  to  indulge  in  praetices  at  whic^  the 
nanA  revolts sadi  as  (Cfketrt^a)  the  begetting  of  sons 
0*  women,  by  oHiers  ihan  thetr  lawfet  l^^nds.  Hie 
prohibition  in  question  may  be  considered  as  implicitly 
approved  also  by  Yijnyaneswaia,  according  to  the  maidm^ 
ibat  whatever  is  not  specified  in  one  book,  if  there  be 
nothing  tn  it  contradictory,  or  inconsistent,  may  he  de* 
duced  to  it  from  others.  And  even,  where,  in  some  books, 
a  particular  prohibition,  which  is  general  in  others,  is  ap« 
ptied  to  a  certain  dass,  it  does  not  follow  that  the  ap^ 
plicalion  is  exelasive;  the  eonstraction  only  being  teC 
in  the  class  named  the  breach  will  be  more  crimiDal. 
For  instance,  it  being  laid  down  in  all  the  books,  that  a 
Brahmin  is  not  to  be  pnt  to  deadi,  yen  are  told  in  one 
^at,  upon  no  account  is  the  life  of  the  Aniraya  Brahmin 
to  be  touched,  Now,  if  a  general  rule  is  to  be  super- 
seded by  a  particular  one,  the  Autraya.  alone  is  protected: 
but  the  effect  only  is,  that  the  hlam^  in  the  specified  case, 
is  aggravated.  To  legal&e  Ihe  adoption' of  one  already 
purchased,  would  be  incongruous;,  as  well  as  a  contraven- 
tion oi  the  genera)  law ;  since  whai  is  akeady  become  a 
fuukjk  aw%  vhethfii  bjr  puEchaiek  or  otherwise,  cannot 
by  any  means  be  more  so.  Therefore,  upon  the  whole, 
adoption,  after  purchase,  being  like  the  flower  in  the 
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sky,  it  is  plain  to  us  that  sale  and  purchase  can  be  no 
foundation  for  the  boy*  bought  beiog  considered  as  heir 
to  the  purchaaer. 

(Signed)  Naubataka,  SaHry, 

Rauoava,  Chary, 
SooBKAMONEVA,  Sostry^ 

Sakmarah,  Sattn^ 

KoOPAH,  Sastry, 
An  u  VTAKI8TNA,  Sostry, 
Chdcxtavubtt,  a^tfcAcry, 
Ratwaoavilstaba,  Sttdnft 

Bauvoo,  Sastry t 

MAiiADAVAjASwlry 

VjiiTBATA,  Cteiy, 
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Extract  of  Letter  from  Mr.  Ellis,  returning 
Mr.  CoUbrooke's  rtply. 

(AatQ*  Tol.  i.  p.  lOt.) 

I  OUGHT  to  have  returned  you  the  enclosed  paper(*) 
before.  I  have  no  further  remark  to  make  on  the  subject 
to  which  it  relates,  except  that  Mr.  Colebrooke  aod  my- 
self, diflering  but  little  with  respect  to  the  main  quettion, 
view  it  in  directly  contrary  lights.  Mr.  Colebrooke 
maintains  the  law  as  illustrated  by  the  principal  commen- 
tators in  those  countries  where,  at  one  period,  it  was  in 
absolute  operatioD.  I  have  been  ooottdering  it  with  the 
Jurists  of  this  part  of  India,  as  a  standard  to  be  referred 
to,  rather  than  a  rule  to  be  invariably  followed.  Hence 
it  is,  that  the  weight  of  authority  is  referred  to,  in  sup- 
port of  the  former  aigument; — ^particular  texts,  and 
general  reasoning  in  that  of  the  latter.  My  paper, 
however,  is  by  no  means  intended,  as  is  stated  in  the 
last  paragraph  of  the  one  returned,  to  oppose  the  force 
of  usage  to  law ;  but  to  reconcile  usage  and  law  together, 
or  rather,  to  shew  thai  they  do  not  disagree. 

(l)ABl0.p.l54w 


Digitized  by  Google 


GBAF.  IV. 


193 


lUiract  of  a  Letter  from  Sir  Thomoi  Strange  to  Henry 
Colehrooke,  Esq.,  dated  Madras,  12M  Oct.  1812. 

(ABM,TOl.i.  p.  lOS.) 

I  WAS  favoured  a  day  or  two  ago  with  your  letter  of 
12th  September,  in  reply  to  mine  of  the  1  Ith  and  20th 
of  August,  accompanied  by  a  memorandum,  in  answer 
to  Mr.  Ellis's  observatioiis  on  the  question,  with  which 
you  have  been  for  some  time  troubled,  respecting  the 
legality  in  the  present  age  of  adoption  by  purchase.  If 
you  have  not  put  it  at  rest,  you  have  at  least  furnished 
materials  for  the  purpose.   This,  I  hope,  wUi  be  admitted 
even  by  Mr.  Ellis,  who  is  not  apt  to  concede.  With 
respect  to  the  suit,  in  which  the  question  arose,  I  have 
reason  to  think  it  has  been  accommodated  between  the 
parties,  without  waiting  a  decision  on  the  point.   As  the 
lad  had  been  bred  up  in  the  family,  more  like  a  child 
of  it,  than  any  thing  else,  it  seemed  harsh  that  he  should, 
after  all,  without  any  apparent  fault  of  his,  be  cast  upon 
the  world,  at  the  age  of  fifteen,  penoyless.   The  Court 
accordingly  encouraged  a  disposition  to  a  compromise^ 
irhich  1  belie?e  has  .taken  place*  though  I  am  not  assured 
of  the  fact. 
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SUBSIDIARY  SONS  UNDER  THE 
ANCIENT  LAW. 

(Aaie^  Tol.  i.  p.  76.  103.) 

Adoption  is  a  familiar  idea;  but  the  extent  to  which  it 

was  carried,  and  the  rules  to  which  it  was  reduced 
umong  the  Hindoos,  was  peculiar  to  their  law.  With 
them,  professing,  as  it  did,  to  be  founded  on  a  religious 
solicitude  for  representation  by  means  of  a  soo^  their 
anxiety  was  for  a  legally  begotten  one,  if  possible;  but, 
this  being  considered  by  them  as  depending  on  destiny,Q 
their  law  admitted  the  substitution  of  a  variety  of  sub- 
sidiary ones,  to  the  number,  according  to  Menu,  and  most 
other  authorities,  of  eleven  for  the  more  effectually 
securing  the  due  performance  of  the  last  obsequies,  in 
a  manner  the  most  efficacious  for  the  nuines  of  the  de; 
ceased.  The  oo-existence  of  any  considerable  number 
was  probably  rare ;  but,  the  law  provided  for  the  occur- 
rence, by  settlincr  the  order  of  -uccession  amon<r  them,  as 
may  be  seen  upon  reference  to  the  several  arrangements 
by  MeD«,Q  YajnyawalcyayQ  Vishnu,  and  othei8.(^ 
These  vtvioos  subsidiaries  differing,  as  it  will  appear 
they  did,  in  the  mode  of  their  filiation,  were  estimated 
difierentiy ; — all  being  postponed  in  their  claims,  as 

(I)  Sti  hliiigarata,  3.  Dag.  ttt. 

(S)  3  Dig  145,  et  leq.  tmd  aato,  vol.  i.  p.  6«. 

(S)  M«Ba.  cb.  IX.  159, 160. 

(4)  Mit.«Iah.  I.  X].  1. 

(5)  S  Dig.  150,  ct  aeq.  155.  f86.~-«id  Datt.  Chudr.  Met.  t. 
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comparatively  deficient  in  spiritual  efficacy,  to  the  son 
legally  begotten;  and,  as  among  one  another,  possess- 
ing relative  degrees  of  respectabUi^ ;  but  all  capable,  in 
llnir  turn  and  order,  of  inberiting,  as  connected  with 
flieir  eventual  destination,  to  administer,  by  their  pions 
offices,  toward  the  final  beatitude  of  their  adoptive  parent. 
Tbia  distinction  in  particular  prevailed  among  them; 
iti^Ai  irbilfe  souie,  ItkA  the  son  begotten,  were  beirs  general, 
ihfheriting  universally,  others  succeeded  on  bis  death, 
in  default  of  male  issue,  to  the  estate  of  their  adoptive 
ftther,  but  iiot  to  that  of  collateral  relations;  and,  as 
HuUteoX  to  it,  (heir  shares  differed,  in  the  event  of  a 
ton  begotten,  surviving,  and  inheriting.(')  But,  though 
this  would  appear  to  be  the  general  result  of  what  is 
Stated  on  the  subject,  opinions  were  not  wanting,  that, 
trhefe  s^eral  of  such  sons  co^-existed,  either  the  rule  of 
succession  was  to  tte  drawn  from  the  different  degrees 
of  virtue  attributable  to  each,  without  attending  to  the 
pMcular  species  of  adoption ;  or  that  all,  so  far  as 
nik  covhl  be  assimilated,  should  take  and  divide  the 
liernage  idike.'(*)  Into  these  details  (of  which  the  books 
in  trailing  oh  this  part  of  the  law  are  full,)  it  were  loss 
<»f  time  to  enter ;  so  eifrav'agant,  and,  in  some  instances, 

(l)llcrfii,ak|X.ltfl. 
Yuaa,SDig.  155. 
Gdiem  Ponoa.  M. 

Datt.  Mim.  I.  S3, 34. 
Datt.  Chandr.  ▼.  t6,  «t  Mq. 

(S)Meao,ch.  IX.  184. 

ss%.  flsStfir. 

Note  to  Uk. « lab.  eb.  I.  a.  54. 
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80  excq[>tionab1e  a  method  of  buildinor  up  a  family,  and 
continuing  a  name,  liavin^  long  since  subsided  pretty 
much  into  the  mode  of  substitution  already  discussed^ 
namely,  the  DaUacOf  or  adoption  by  means  of  a  son 
given,(^)  But,  as  a' matter  of  curiosity,  intimately  apper- 
taining to  the  .subject,  the  following  list  of  the  whole  is 
added,  according  to  the  arrangement  of  Menu ;  with 
his  descriptions,  a  little  amplified.  And,  that  this  should 
be  done,  is  the  more  expedient,  as  analo^es  are  still 
founded  on  this  variety,  and  illustrations  often  drawn 
from  tlie  law  respecting  it,  however  obsolete;  which 
eould  not  otherwise  be  so  well  understood.  .  Upon  which 
it  may  be  premised  in  general,  that  the  instances 
enumerated  have  been  distinguished  into,  1st.  Issue 
begotten  by  a  man  himself;  2dly.  Issue  pro-created  for 
him  by  another;  3d]y.  Sons  received  for  adoption; 
4thly.  Sons  voluntarily  given ; — and  that 

On  the  birth  subsequent,  of  a  son  legitimately  be- 
gotten, a  subsidiary  one,  previously  constituted  by 
whatever  means,  has  no  right  of  primogeniture;  also 
that  such,  among  the  subsidiary  ones,  as  were  ,  of  equal 
class  with  the  father,  during  the  prevalence  of  the 
system,  were  entitled  to  a  third  of  the  inheritance,  ;is 
their  allotment ;  while  those,  by  mothers  of  a  lower  tribe, 
lived  dependant  on  the  family  for  food  and  raiment. 

(1)  Jim  Vah.  di.  X.  7,  note. 
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TAurasa;  or  the  legitimate  son     ....  Infra. 
1  <  Putrica-putra;  son  of  an  appoioted  daughter 
^  post,  p.  199 

2.  Oshetraja ;  son  of  the  wife  201 

3.  Dattaca ;  son  g-ivcn  203 

4.  Critrima;  son  made  203 

.   5.  Grud'haja ;  sod  of  concealed  birth    ....  205 

6.  Apavidd'ha ;  son  rejected  206 

7.  Canina ;  son  of  an  unmarried  girl    .    .    .    .  206 

8.  Sabod'ba  ;  son  of  a  pregnant  bride  ....  207 
.   9.  Crito;  son  bought  208 

10.  Pawner-bhant ;  son  by  a  twice-married  woman  208 

11.  Swayan-datta;  son  self-given  209 

12.  Saudra^  son  by  a  Sudra  woman     .    .    .  .210 

Of  the  Daliaca,  (No.  3.)  the  appointment,  condition, 
and  rights,  have  already  been  considered,  in  the  chapter 
on  adoption.  (*)  And,  respecting  the  Crita,  (No.  9.) 
an  ample  discussion  occupies  many  of  the  preceding 
pages  of  this  Appendix.  (*)  It  remains  to  subjoin  here 
a  short  explanation  of  the  rest,  adding  a  few  general 
remarks  on  the  whole,  particularly  as  regarding  the 
right  of  inheritance.  T.  A.  S. 

I. 

AuRASA,  from  Uras,  the  breast;  the  legitimate. son, 
begotten  by  the  husband  in  lawful  wedlock,  called,  the 

(l)Vol.Lcb;in.p.6l. 

(t>  Ante,  hum  p.  19«  to  p.  l9t. 
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son  of  the  body.  (*)  It  is  to  be  notioed,  that  lawful  wed- 
lock, for  a  man  of  a  regenerated  tribe,  bad  formerly  a 

considerable  latitude,  A  resfenerate  man  is  one  belonof- 
ing  to  any  of  the  three  superior  classes,  the  Brahmaoa, 
Cshatriya,  or  Vaisya;  for  whom  a  lawful  wife  was  a 
woman  of  a  regenerate  tribe,  not  necessarily,  as  now,  one 
of  the  same  class.  A  woman  of  the  same  class  was 
always  pretcrable,  but  ^ot  indispensable ;  and,  in  default 
of  a  preferable  one,  even  a  Sudra  mig^ht  have  been  the 
wife  of  a  regenerate  husband;  and  their  issne  wonld 
have  been  legitimate.  These  marriages  of  a  Brahmin 
with  a  woman  of  any  of  the  four  classes,  of  a  Cshatriya, 
with  a  Vaisya,  or  of  a  Vaisya  with  a  Sudra,  (i.  e.  always 
in  the  direct  order  of  the  classes,)  were  prodnctive  of  a 
variety  of  mixed  ones,  distinguished  by  appropriate 
names ;  carrying  legitimacy  in  ancient  times  to  a  great 
^tent ;  it  being  in  the  inverse  order  only  that  marriage 
w^s  forbidden;  the  prohibition  re^tdering  illefSitinpate 
sons  by  women  of  a  tribe  superior  to  their  husband.  O 
But  the  AurasOy  the  legitimate  son,  is  restricted  now  to 
the  issue  of  a  marriage  between  parties  of  the  same  class. 
On  viewing  his  countenaiye,  the.  debt  oC  salvatijOOi  due 
by  the  (diher  to  his  own  prpgenitors,  is  sajU  to  be  tnuMh 
ferred  to  such  a  son ;  whose  birth  removes  an  obstsde 
that  existed  to  the  future  happiness  of  the  father  himself, 
exempting  him,  after  death,  from  eventual  transmigration. 
It  is  even  said,  that  heaven  is  not  for  one,  not  having 
a  son ;  nor  can  a  heavier  curse  be  pronounced  upon  a 

(I)  Menu,  du  IX.  159. 166. 

(t)NoiM  to  Mit.  oa  bit.  cb»p.  I.  zi.  S.  aad  to  U.  (  S9. 
Datt  Him.  Mdaola  on  II.  85. 
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fiiodoo,  than  that  he  may  be  childleM.(>)  It  k  added 
that  heaven  is  already  attained  in  hit  Hfettme,  by  one 
who  has  sons,  not  having'  neglected  the  Vedas,  and 

sacrifices.  By  a  son,  accord iii<)-  to  this  creed,  the  father 
conquers,  L  e.  attains  the  world  of  Indra,  and  others ;  by 
a  grandson,  his  enjoyment  of  them  is  contained ;  and  by  a 
great-grandson,  (to  use  the  exalted  language  of  their  chief 

legislator,)  he  reaches  the  Solar  abode.Q 

The  next  in  the  enumeration  of  Menu,  is  the  Cshetr^Of 
who  will  be  presently  noticed ;  but  it  may  be  convenient 
to  interpose  here  an  account  of  the  Putnca^putra^  or  son 
of  an  appointed  daughter;  wlio,  in  some  lists,  (as  in 
those  of  Vajnyawalcja  and  Devala,)(')  stands  second ; 
in  others,  lower  down;  having  no  separate  place  in 
Bifenu's,  for  this  reason ;  that,  according  to  him,  and  the 
authorities  following  him,  he  was  identified  with  the 
Aurasa,  or  legitimate  son :  there  being,  betweeu  such  a 
SOD,  and  a  man's  own,  "  no  difference  in  law so  that 
both  co-existing,  the  division  of  the  heritage  was  to  be 
equal.  O  He  (the  Puirica-jmira)  of  two  kinds,  the 
appointed  daughter's  son,  and,  by  a  laxity  in  language,  (^ 
the  daughter  herself  appointed  to  be  as  a  sou  ;  in  which 
latter  case,  she  performed  the  obsequies  of  her  &ther ;  the 
difference  consisting  in  the  forms  of  appointment,  accord- 
ing to  which  the  appointed  daughter,  or  her  son,  became 

(1)  Vaeisbfa.  3  Dig.  W6. 
<t)M(nu,  cb.  IX.  157. 

S  Dig.  i9i, 
(S)  Hit.  on      du  L  si.  1^  Dig.  tSS. 

(4)  Menu.  ch.  IX.  ISl  to  134b 

(5)  3  Dig.  166. 
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substituted  as  an  adopted.  Q  According  to  some^  he  was 
of  four  descriptions;  vis.  the  two  that  ha?e  been  men- 
tioned, and  the  third  and  fourth  varying,  according  to  the 

form  of  the  stipulation,  with  which  the  daughter  was 
given  in  mamage.(')  And,  upon  general  principles,  if 
the  father,  and  maternal  grandfather  of  such  a  child,  hap- 
pened to  be  each  otherwise  destitute  of  male  issue,  he 
was  competent  to  perform  the  obsequies  of  both  ; — or  it 
might  have  been  so  settled.  To  such  a  daughter,  rank 
was  assigned  as  the  possible  mother  of  a  son,  adopted 
by  her  &ther.(^  According  to  Va8ishta,(^)  the  &ther, 
addressing  himself  to  the  bridegroom,  (his  future  son-in- 
law,)  the  common  form  of  appointment  was  as  follows : 
This  damsel,  who  has  no  brother,  I  give  unto  thee, 
"  decked  with  ornaments :  the  son  who  may  be  bom  of  her 
**  shall  be  my  son.*' — Or,  there  might  be  a  similar  appro- 
priation subsequent ;  whence,  in  the  choice  of  a  wife,  a 
prejudice  existed  against  a  young  woman  who  had  no 
brother,  her  first  son  being  thus  liable  to  be  pre-engaged.  Q 
In  this  manner,  as  stands  recorded,  did  Dacsha  himself, 
destitute  of  male  issue,  in  very  early  times,  appoint  all  his 
fifty  daughters  to  raise  up  sons  to  him  for  the  multiply- 
ing of  his  race ;  giving  ten  to  Dherma,  thirteen  to  Casy- 
apa,  and  twenfy-seven  to  Soma,  lung  of  Brahmins,  m& 

(I)  3  Dig.  19.1 

(S)Mit.  on  Inh.  note  to  cb.  I.  xi.  3. 

SIKg.l9S. 
(S)SD%.168. 

(4)  Mil.  on  Inh.  cb.  1.  xi.  S. 
3.  Dig.  171. 

(5)  oancha  and  liciiiu,  S  IKg.  16S.  19t. 
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Mttable  preseDt8.(>)  It  remains  to  add,  as  reiting  upon 
the  authority  of  the  most  respectable  opinions,  that,  not 
regarding  the  Putrica  putra  as  a  subsidiary  son,  his 
affiliation  (it  would  not  be  unreasonable  to  infer)  would 
be  valid  in  the  present  age.O  To  return  then,  to  the 
enumeration  and  order,  as  exhibited  by  Menu ;  with 
whom  the  second  is, 

II. 

The  CsHETRAJA,  or  son  begotten  on  a  wife,  or 
widow,  whether  by  a  near  kinsman  of  the  husband,  or 

by  a  man  of  a  superior  class ;  in  either  case  with  his 
assent,  he  being,  from  whatever  cause,  destitute  of  male 
issue.  C)  As  in  adoption,  so  here,  the  husband's  bro« 
ther,  where  there  was  one,  was  the  proper  person  to 
be  so  employed.  The  want  of  the  husband's  authority 
might  be  supplied  after  his  death  by  that  of  the  wife's  spi- 
ritual parents.  (*)  Wholly  unauthorised,  or  not  begotten 
according  to  the  law,  the  issue  could  not  sacceed.(*)  The 
practice,  not  peculiar  to  Hindoos,  (^)  is  compared  to  the 
seed  of  one  sown  in  the  soil  of  another,  and  so  belonging 
to  the  owner  of  the  soil ;  Q  and  certain  directions  were  to 

(1)Mmid.  ch.  IX.  IflS,  119. 

S  Dig.  184. 

(S)  Vid.  Dot«  to  Mr.  Satherland't  Syaopiu,  p.  ttl. 
(S)  Mara.  ch.  IX.  1«r.  146.  190. 

3  Dig.  19a. 

MiU  on  Inh.  ch.  I.  xi.  5. 

(4)  3.  Dig.  197. 198.  SOO. 

Hit.  OB  bh.  di.  1. 1. 1,  Md  note. 

(5)  Menu.  ch.  IX.  i4S,144^  JH|.SM. 

(6)  Deut.  XXXV.  4. 
Gen.  XXXVIII.  3. 

(7)  Mm,  ch.  IX.  S9,  d  teq. 
S  0%.  tlS.  SI5. 
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be  obaerYod,  in  order  to  render  tlie  act  an  act  of  dvfty  in  eon- 
tradistinction  to,  if  not  exdorire  of,  desire ;  (')  as  well  as 

to  limit  its  repetition  to  tbe  accomplishmeDt  of  the  object, 
namely,  tbe  production,  under  the  particular  circumstances 
of  a  son  capable  of  the  filial  duties ;  till  when  the  act 
might  be  repeated.  (*)  The  non-existence  of  male  fssiie 
by  the  husband  at  the  time,  seems  to  have  been  essential 
to  the  claim  of  the  son  so  begotten ;  and,  if  a  son  be- 
gotten by  the  husband  was  bom  afterwards,  and  survived, 
the  several  sons  succeeded  to  their  respective  fiithers.  (') 
Wlicrc  the  husband  was  dead  at  the  time,  the  issue  be- 
came Dwi/amuskyayana^  or  son  to  both,(*)  as  he  did  also, 
where  either  his  natural  father  had  no  other  male  issue,  * 
or,  in  the  event  of  its  having  been  so  agreed,  vAen  the 
wmmsshn  was  given.  So,  if  the  issue  proved  to  be 
a  female  instead  of  a  male,  she  was  the  property  of  either, 
according  as  might  have  been  settled.  A  son  is 
leeorded  in  the  MakabanOa  to  have  been  thus  prevented 
^by  the  holy  Vduiihia,  for  Saudasa,  a  king  of  the  solar 

(l)M«am  ch.  IX.  68.  60.  6A.  149. 
5  Diff.  195.  01  seq.  199,  tOO^  SS9. 
M«nQ,  ch.  UL  ICS. 
t  Dig.  474. 

(5)  Menu,  cb.  IX.  60. 61, 6t.  70. 
SlHf.l9S. 

S  U.  470.  485. 
Gantama,  id.  ?S?. 

(3)  M«ui,ch.  IX.  16S.  191. 
S  Diff.  flO».  SSI. 

(4)  Huita,  S  Djff.  fMb 

(6)  MeiMi,  di.  IX.  53. 

3  Dig.  208. 

Mit.  on  Inh.  ch.  I.  MCU  X.  t,  et  Mq. 
(6)  S  Dig.  t09. 
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film f* (0 ^ illoBtriont initancf , of ooone.  Nevorthel^, 

ike  practice,  originating  with  "  the  wicked  Vena,''  and 
reprobated  as  vicious,  i»  said  to  have  ceased  with  his 
sdgDy  being  regarded  aa  ^  violatkm  of  the  primeval  law, 
mtrieting  the  sex  to  one  man      and,  according  to  Meno, 

it  would  seem  to  have  been  permitted,  from  the  beginning', 
only  to  the  scrvUe  (xlass.  (^)  It  continues  to  prevail  in 
Orisia:(«) 

UI. 

Dattaca,  or  the  son  given.  (^)  In  an  extended 
sense,  the  term  comprehended  sons  any  how  adopted, 
more  eq[>ecially  the  following  :(^)  vis. 

IV. 

Critrima,  the  son  made,ij)  being  an  orphan,  of  the 

same  class,  or  one  who,  having  been  abandoned  by 
his  parents,  is  induced  to  become  the  son  of  the  adopter ; 
bis  ccmsent  to  the  adoption  being  the  only  indispensable 

(1)3  Dig.  «09. 

(t)Maia,  ch.  IX.  64~«8. 
WtL  OD  Iflli.  I.  >.  t. 

t  Dig.  474. 

Datt.  Mim.  i.  64,  et  Mq. 

(3)  Menu.  ch.  IX.  S9.  M. 

S  Dig.  196. 

(4)  Note  to  3  Dig.  S76.  Id.  t89. 
Bwg.  B«p.  in  W>F.SM* 

(5)  ltan,  eh.  IX.  159.  168. 
SM««Li.ch.ULf.S& 

(f )  SattnlMd'tSfMii.  p.  m  Md  note  ail.  F  «r. 
(r)Ditt.IliK.L6S. 
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requisite  to  its  e&€ieaey,Q)  In  point  of  ceremonial,  it  is 
tbe  same  with  that  of  the  DatiacOf  omitting  the  sacrifioe, 

or  burnt-ofi'erins:,  which  is  not  performed  at  it.('*)  Suc- 
ceeding partially  to  the  adoptive  right,  his  counexioii 
with  his  natural  family,  by  which  he  has  never  in  &ct 
been  more  than  tacitly  relinquished,  remains  to  the  son 
made  in  full  force ;  and  tiiis,  among  other  things,  distin- 
guishes him  from  the  son  given. Initiation  into  the 
family  of  the  adopter  is  not  practised,  where  alone  this 
mode  of  adoption  is  at  this  day,  generally  speaking, 
in  use,  namely,  in  ihe  Maifhila  country,(*)  whatever 
might  be  its  effect,  if  performed,  in  assimilating  it  more 
to  that  of  the  son  given,  especially  in  the  event  of  its 
not  having  previously  taken  place,  in  the  natural  family 
of  the  adopted.^)  In  Maifhiia,  also,  the  widow  is, 
as  of  right,  at  liberty  to  adopt,  without  special  authority 
for  the  purpose]  the  adopted,  in  this  case,  succeeding 
to  her  exclunve  property  only,  not  to  that  of  her  deceased 
husband,  to  whom  he  is  not  considered  as  in  any  way 
related.^)  Whether,  tnti  of  Mait'hilay  or  wherever  else 
this  mode  of  adoption  customarily  prevails,  it  would  be 

(l)Menu.  ch.  IX.  159.  169.  3  Dif.  t»T, 
Mit.  on  Inh.  I.  xi.  17,  note. 
Sottvlaad's  Syaop*.  note  nii.  p. 

8Dif.fra. 

(t)  Mic.  OQ  Idu  I.  si.  ld»  Mid  note. 

(a)  Note  to  S  Dig.  276.— Id.  282. 

Notes  zriii.  and  xix.  to  Ml.  Sotharknd'a  SfMf*.  pw 

(4)  Note  to  .1  Dip.  276. 

Note  XV.  to  Mr.  Sutherland's  i^ynope.  p.  2t7. 

(6)  Not««  xvii.  and  xix.  to  Mr.  Satberlaud's  Syoopi.  p.  887. 

(6)  Note     to  Mr.  Sutbeilaod'a  Synopt.  p.  tit. 
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mteioed  as  legally  valid,  must  be  left  for  fotwe  inquiiy. 
An  opinion,  to  which  great  weight  is  due,  is  in  its 

favour;  founded  upon  authorities,  identifying  the  Dat- 
taca  and  the  Critrimay  and  even  using  the  former  deno- 
mination as  denoting  both.(')  In  the  only  reported  cases 
on  the  snbject,Q  the  adoption  was  from  the  district 

of  Tirhoot,  in  jMaitliila,  which  of  course  leaves  the 
question  op^. 

V. 

GuDUOTPANNA,  or  Gud'bajaiQ  a  son  of  concealed 
birth,  secretly  begotten  on  a  married  woman,  by  a' man 
of  the  same  class  with  her  husband,  but  wUhmU  hit 
privity;  which  distinguishes  him  from  the  Cshetrqja; 
the  husband  being  supposed  by  Menu  to  have  been 
absent  at  the  time.Q  Failing  prior  claimants,  the  son 
in  question  was  entitled  to  be  considered  as  belonging 
to  his  mother's  husband ;  a  pretension,  founded  on  the 
doctrine  of  the  right  to  the  soil  prevailing  over  that  of 
the  seed  partus  sequens  ventrem.  if  the  begotten  was 
jalike  unknown  to  the  wife  as  to  the  husband,  as  where 
she  was  ''secretly  violated  by  a  stranger,  in  a  dark 
**  night,"  the  unportance  of  the  otispriug  was  proportion- 

(1)  Mr.  SadMrlaad's  Sjaop*.  p,  til,  tit.  nA  noto  x.  p.  ti4. 

(2)  Kulleim  Sing  v.  Kirpa  Sing,  Beng.  Rep.  ante  in03,  p.  9. 
M.  Sutputtce  t  .  Indranond  Jha«Bei>g«  Rap>  io  1816|  p.  A09. 

(3)  Menu,  ch.  IX.  159. 

(4)  Mena.cb.  IX.  170. 
3  Dig.  ttO. 

(&)  M«M.  ck.  IX.  at.  ct  Mq. 
S  Dig.  tl». 
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Mj  dimiiuslied,  and  H  was  eten  liable,  aeeorditig  to 
•omej  to  be  ebaodoned.Q 

VI. 

"''Apayiddha  ;  the  soft  rejected  by  bis  natural  pa- 
rentSjQ  whether  from  inability  to  maintain  him,  or  other- 
wise and,  so  picked  up,  as  it  were,  by  some  stranger, 
not  for  tbe  sake  of  supporting  him,  but  from  being  in 
want  of  a  son;  in  which  case  he  became  an  adopted 
one,  ranking  and  succeeding  as  such,  in  his  turn,(*) 
As  described,  he  does  not  appear  to  have  differed  mate- 
rially from  the  CrUrima,  or  son  made;  and  it  is  accord- 
ingly said,  that  gift  is  the  foundation  of  right  to  the  son 
given ;  and  neglect  to  the  son  made,  or  rejected,(*)  thus 
coupling  the  latter  together. 

VII. 

Camna,  or  Canyasuta;  the  son  of  a  young  un- 
married woman,(^  or  one  whom  a  man's  daughter  pri- 
vately brought  forth  in  the  bouse  of  her  faiher.O  He 
became  son  to  his  maternal  grandfather,  or  to  whoever 
subsequently  married  his  mother;  or  to  both,  as  the 

(1)  Mit.  on  Inh.  I.  xL  6^  and  Mto. 

(t)  Heno.  oh.  IX.  159.  ITl. 

3  Dig.  tSl. 

(S)  Mit.  oo  Inh.  I.  xi.  SO,  sad  BOt«. 

(4)  S  Dig.  «S1. 

(5)  S  Dig.  Ml. 

<6)Menu,cb.  160.171. 
S  Dig.  235. 

(7)NoUtoSDig.S3»* 
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one,  or  the  other,  or  both,  happened  to  be  otherwise 
deficient  in  male  ia8ue.Q  The  maternal  giand&ther  a 
claim  to  him  was  (to  recar  to  a  &miliar  iUastration)  m 

right  of  the^eld.{') 

VIIL 

Sahodha;  or  the  son  of  a  pregnant  bride. (^)  Re- 
ceived together  with  her  in  marriage,  he  was,  in  law, 
by  whomsoeTer  begotten,  the  son  of  the  bridegroom; 
not  in  right  of  birth,  since  he  was  not  procreated  hj 
him ;  nor  on  the  ground  of  the  "  receptacle  belong- 
**  ing  to  him  at  tlie  time  of  procreation,"  which  was  not 
the  fact;  but  on  that  of  acceptance;  having  been  trans- 
ferred to  him  as  a  part  of  the  mother,  (in  common  with 
her  clothes  and  ornaments,)  by  the  maternal  grand* 
father's  gift.(*)  This  son  was  distinguishable  there- 
fore from  the  last  preceding  one,  {Canimt,)  by  the  cir- 
cumstance of  his  having  been  bom  in.  wedlock,  though 
by  a  form  of  marriage  directed  for  women  not  being  al 
the  time  virgins,  and  in  use  among  Sudras  of  the  lowest 
rank.Q  The  requisites  of  this  filiation  did  not  include 
oblation  to  fii8.(^ 

(1)3  Dig.  SM.Sn.flS4b 
(t)SDIf.tl8. 

Mit.  on  Inh.  I.  xi.  7,  uidwil*. 

(3)  Menu,  cb.  IX.  160. 175. 
3  Dig.  879. 

(4)  SIKg.fl8l>. 

(5)  Mit.  on  Inh.  I.  d.  l9,n4lMl*. 

3  Dig.  «80. 

(6)  3  Dig.  t80. 
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IX. 

Crita,  or  the  son  bought;  whom  a  man,  for  the 
sake  of  having  a  son  to  perform  his  obsequies,  pur- 
chased from  his  parentB,  or  either  of  them,  being  of  the 
same  dass,  and  neither  an  only,  nor  an  eldest  one.(') 

X. 

pAWN£a-BHAVA,  or  a  son  by  a  twice  married 
woman.(^  1.  A  woman  was  not  ifnproperfy  called  so, 
where  she  engaged  with  another  husband,  her  marriage 
with  a  former  not  having  been  consummated.  This,  it 
is  to  be  remarked,  is  what  no  Hindu  woman  of  caste 
can  now  regularly  do.Q  2.  She  was  properly  called 
so,  if  she  took  another,  having  lost  her  first.  This  also 
is  what  no  widow,  not  even  a  virgin  one,  can  now  le- 
gally do,  though  the  practice  exists  in  some  of  the 
lowest  castes.  But,  if  her  hrst  husband  forsook,  her, 
or  if,  for  whatever  cause,  she  chose  to  desert  him,  it 
seems  to  have  been  competent  to  her,  in  the  times  to 
which  this  branch  of  law  refers,  to  have  contracted 
with  another,  at  least  to  the  effect  of  producing  issue 
inheritable  to  her  original  husband.  So  begotten,  it 
differed  firom  the  Cshdrqja,  (No.  II.)  in  that  there 
wanted  the  authority  of  the  first  husband  to  justify  the 
proceeding.     The  intervention  also  of  marriage,  dis- 

(1)H«Ba,cli.lX.  160.  174. 
SDi|.t73. 

Mit.  on  Inh.  ch.  I.  xi.  Ki. 
Vol.  i.  of  this  work,  p.  90. 

(«)Mena.  A.  tX.  160. 175. 176. 

3  Dig.  t35. 
(S) 8m  chap,  oa  Wiilowliood«  woL  i,  p.  t4l. 
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tioguished  this  from  the  case  of  the  ( Sktutrini,  or)  sim- 
ple adulteress.   3.  To  a  third  variety,  where  the  woman 

had  been  doflovNcred  before  marriage,  tlie  denomination 
seems  to  have  been  but  ioaccurateiy  applied. (')  The 
issue  in  any  of  these  cases  was  regarded  as  illegitimate, 
and  consequently  not  respected;  though  allowed  to  be 
inheritable,  on  failure  of  legitimate,  or  other  preferable 
issue.  And  so  it  may  be  at  this  day,  wheu  warranted 
by  local  usage.0 

XI. 

SwATAN-DATTA,0  Of  a  son  self-g^vcn ;  resembling 
in  circumstances  the  Critrma^  or  son  made;  (No.  IV.) 
only  that,  in  the  instance  of  the  latter,  the  adoption  was 
the  act  of  the  adopter,  whereas  in  that  ot"  the  Swayaii- 
dattOt  the  adopted  gave  himself.  Neither  the  one,  nor 
the  other  wm,  like  the  Dattaca,  (No.  III.)  or  the  Criia, 
(No.  IX.)  given  by  his  parents ;  but,  on  the  contrary, 
abandonment  by  them  characterised  both  the  Critrinuiy 
and  the  Swatfan-daUa,  between  whom  the  only  ditfer- 
ence  was,  that  the  one  was  picked  up,  for  the  purpose 
of  becoming  a  son;  the  other,  tendering  himself  as 
one,  was  accepted.  As  an  instance  of  the  Swayan-dattaf 
it  is  said  to  be  recorded  in  the  PuranaSy  and  other  works, 
that  a  king,  having  purchased  of  his  father  a  boy  named 

(1)  Hit.  oa  lah.  X.  xL  8.  and  note. 

8m  atv«B  ytoMm  compendiously  sMied  in  Bott  to  Dftttt  Mai. 
MeLiv.58.— SDig.ta». 

(S)Mena,  ch.  IX.  143.— 3  Dig.  fOl.  ' 
Vribupati.  S  Dig.  Sil. 

Mukm  Sii^    ChmaB  lUi,  B«^.  Rep.  uia  leOi,  p.  SO. 
(S)lfcn.  di.  IX.  160.  in. 
9lli|.fri. 
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Sunasepha,  doomei)  btm  a  iracrifice  to  the  divinity  ;  from 
which  having  been  rescued  by  preternatural  interpo- 
sition, he  became  son  of  the  sage  TmamUra;  upon 
which  it  is  asked,  in  what  form  did  Stmasepha  become 
the  son  of  Visvamtra^  since  he  had  not  been  ^iven  to 
him  by  the;  hoy's  father?  It  is  answeix^d,  tie  must  be 
taken  to  have  been  selfogiven,  having  been  abandoned 
by  his  parents.^) 

XII. 

Saudka,  or  a  son  by  a  Sudra  woinaD.(')  Out  of 
ten  lists,  exhibited  in  the  Digest,  the  authors  of  three 
only,  beside  Menu,  include  the  Saudra^  as  one  of  the 
twelve  legal  sons.  These  are  Vishnw,  Sancha,  and 
Lichita,  with  the  Calica-Puniuai  Vishnu,  and  the 
Calica-Purana,  together  witli  Menu,  omitting  the  Ptf- 
rica-putra,  as  being  identified  with  the  <son  bom  in 
wedlock';  which  Sancha  and  Lichita  admit:  the  latter 
omitting  the  Critrima,  or  son  made,  as  included  (it 
may  be)  in  the  Daltaca^  or  son  given,  Vishnu,(^)  as 
well  as  Menu,  makes  the  Saudra  the  twelfth,  calling  him 
a  son  any  how  produced  irregularly  :**  a  vague  de- 
scription, expounded,  however,  as  meaning  "  a  son  of  a 
"  Sudra  wouiau,  married  or  unmarried, '  by  any  other 
than  a  Sudra  father.Q  Such  a  marriage  in  the  present 
day  would  not  be  competent      and  was  Uameable 

(l)3Dif.f8S. 

(S)  Menu.  cb.  IX.  160. 178«  179.-3  Dig.  tit*  tSft. 

(S)."  Dig.  150. 
(4)3  T1ig.  «83. 
^;>;^  Dig.  141. 
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tl^mfBf  though  permitted,  being  fui  iooongnious  con- 
nexioD,  indicating  weakness  of  intdlect,  and  tendings 
to  dej^rade  the  race;(')  insomuch  that  the  eoonexion, 
without  marriage,  was  looked  upon,  as  in  fact  it  is  with 
vs,  at  the  more  excusable  of  the  two ;  and  it  was  ac- 
cordingly to  be  expiated  by  a  slight  |>enanoe.(*)  The 
son  in  question  is,  according  to  Menu,  one  begotten  on 
a  Sudra  by  a  mao  of  the  priestly  class which,  in  this 
Aest»  is  said  to  signify  a  Brahnuttutf  Cahairya,  or 
Vaisya.{*)  Nothing  can  be  more  contemptuous  than 
Menu's  description  of  him.  Said  to  be  begotten 
through  lust/'  all  idea  of  marriage  would  seem  to  be 
'  exdnded  so  that,  however  competent  to  confer  some 
benefit  on  his  putative  lather,  he  waa  "  even  regarded 
"  as  a  corpse,  though  alive,  and  thence  called  in  law  a 
**  living  corpse,"(*')  any  benefit  he  could  confer  being 
iaeonsiderable.  Upon  this  point,  however,  a  difference 
oi  opinion  existed  between  two  great  authorities,  Jimmta 
Valmnft,  and  Gnllnea  Bhatta.O 


(I)  Menu.  cli.  III.  lb.  19.— 3  Dig.  117. 
(«)3Dig.  119. 
(,3)M«ii«,<iuIX.  If 8. 

(4)  SlMf.f84. 

(5)  SDiK.«S9. 

(6)  lfcmi.di.IX.17S. 

(7)  9DjC.  14*. 
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If  the  Futrica-pulra,  (')  the  son  of  tlie  appointed 
daughter,  be  reckoned  distinct  from  the  Aurasa^  the 
legally  begotten  son,  (as  in  many  lists  he  is,  though 
not  in  Menirs.)  (*)  and  the  son  by  a  Sudra  woman(')  be 
also  admitted  as  one,  the  number  of  sons,  (including  the 
Aurasa,)  as  it  existed  under  the  ancient  law,  amounted 
to  thirteen ; — extended  by  some  to  fifteen,  but  this  was 
by  splittinpr  and  subdividing.  Of  these,  the  begotten 
son,  and  tlie  son  of  liis  appointed  daughter,  are  often 
included  together,  under  the  idea  of  legitimate  issue; 
being  (as  already  intimated)  considered  in  point  of  law 
as  one ;  upon  which  depends,  whether  the  whole  num- 
ber be  to  be  (.stimated  at  tliirteen,  or  only  at  twelve. (') 
Co-existing,  as  happened  in  the  event  of  a  son  being 
bora  subsequent  to  the  appointment  of  a  daughter,  they 
constituted  one  heir,  their  rights  of  inheritance  being 
equal;  in  which  respect,  the  Putrica'pulra  was  dis- 
tinguishable from  every  other;  the  rest  being  capable 
oi participating,  but  not  equally,  with  the  son  begotten; 
their  claim  to  the  inheritance,  as  contradistinguished 
from  allotment,  depending  in  general  on  failure  of  na- 
tural issue,  and  proceedinjT  in  a  prescribed  order. 
What  this  order  was,  it  is  of  little  practical  importance 
at  the  present  day  to  investigate,  the  system  of  subsi- 
diary sons,  with  the  exceptions  that  have  appeared,  no 

(1)  Ante,  p.  iy9. 

(«)  Aleiiu,  ch.  IX.  159,  160. 

(3")  Anto,  p.  210. 

{*)  Menu,  cti.  IX.  13 J.  159, 

Hit.  an  Inb.  not*  to  ch.  I.  xi.  34. 
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longer  8ubBi8tiDg.(>)  It  can  scarcely  be  taken  to  have 
been  shnply  as  they  stand  in  tbe  lists,  which  differ  in 

this  respect,  more  than  in  that  of  number,  liardly  any 
two  being  arrann^ed  alike;  whence  arose  a  diiiiculty, 
that  appears  to  have  been  early  resolved,  by  resorting 
to  degrees  of  virtue,  as  affording  a  distinguishing  and 
corrective  principle.  In  this  way  were  the  "  discrepan- 
"  cies  in  the  texts  of  various  sages"  to  be  reconciled.Q 
How  uncertain  and  arbitrary  a  criterion  this  mast  haye 
been,  is  -  sufficiently  obvious ;  though,  in  its  tendency, 
not  more  injurious  than  the  discretion  with  which, 
under  the  English  law,  every  parent  is  invested,  of  de- 
terminiDg  the  fortune  of  his  children,  so  far  as  his  own 
property  is  concerned,  according  to  his  sole  will  and 
caprice,  excepting  where  they  may  have  been  provided 
for  by  settlement,  or  protected  by  entail — family  ar- 
rangements, that  apply  comparatively  to  few.  This 
reference  to  degrees  of  virtue,"  without  attending  to 
the  form  in  which  a  son  was  adopted,  is  said  to  be  what 
was  intended  by  Menu whose  enumeration,  viewed 
as  exhibiting  an  order  of  succession,  was  regarded  as 
loose ;(*)  an  observation  (it  maybe  remarked)  equally 
applicable  to  every  other.  With  respect  even  to  the 
Dattaca^  or  son  given,  it  is  remarkable,  that  he  is  not, 
in  all  the  lists,  amono  the  favoured  substitutes  entitled 
to  inherit  generally ;  though  the  weight  of  authority  is 

(1)  Mr.  Sutherland's  Sj^oopa.  p.  til. 

(2)  3  Dig.  15S<— Ditt*  Wm,  Met.    tO,  tX  Mq. 

(S)llcBO,  A.  IX.  IM. 

3  Dig.  «86. 

(4)S«bodbini,  cited  in  note  to  Mit.  on  Inh.  I.  xi.  31. 


214 


APPENDIX  TO 


with  Menui  who  classes  him  aaioiig  the  six,  enttUed 
to  rank,  in  point  of  inheritance,  with  the  son  legally 

hegotten.(0    But«  not  to  leave  it  to  be  imagined,  that 
these  enumerations  were  entirely  at  random,  to  be  even- 
tually varied  and  regulated  upon  the  principle  that  has 
been  alluded  to,  the  order  laid  down  in  them  is  said  to 
have  becfl)  *'upon  the  suppoeitioin*  of  proportionate  good 
"  qualities so  that,  when  these  happened  not  to 
exist,  the  place  and  turn  of  any  one  might  be  changed ; 
preferring  or  postponing  him  aoeording  to  his  telative 
merits.   Subject  to  some  rsserve  of  this  natnre,  the  law 
may  be  taken  to  have  been  peremptory,  that,  "  on  failure 
''of  these  first  mentioned,  the  next  in  order  should 
give  the  funeral  cake,  and  claim  the  heritage  their 
**  comparative  excellenoe  depending,  in  general,  upon 
**  the  character  of  their  filiation. "(♦)   Whatever  may  have 
been  the  force  of  the  principle,  of  superior  or  inferior 
virtue,  as  among  the  subsidiaries,  no  excess  (it  would 
seem)  in  any  of  them  conld  operate  to  oountervidl 
the  claim  of  the  son  legally  begotten ;  which,  in  ^ii 
respect,  appears  to  liave  been  indefeasible ;  while,  on 
the  other  hand,  where  the  virtue  among  them  was 
equal,  they  were  to  share  alike^Q  These  dietinetioiia 
and  diflerences  (it  is  obvious)  conld  only  arise, 
plurality  of  subsidiary  sons  came  in  competition,  and 

(l)Menu,  ch.  IX.  169. 

(«>3  Dig.  '286. 

(:>)  Yajnyawalcya,  3  Dig.  IbS.  586,  ct  Req. 
(  03  Dig.  166. 

(5)  Meau.  cb.  IX.  i84.~G  Dig.  «&6. 
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paititioo  took  place  iq  the  lifetime  of  the  fiithef ; .  the 
bkw  cQntemplRtiQg  the  pewibility  of  their  eo-ezntenee, 
to  the  extent  of  the  whole  number  of  twelve.(*) 

Of  the  sons  above  enumerated,  those  referred  to 
below (-)  were  particularly  exceptionable;  some*  trom 
the  diicradilable  cireuinttaiioeB  under  which  they  were 
eonefived;  etheis,  from  the  odioui  nature  of  their 
adoption  ;  the  son  by  a  Sudra  woman  being,  beyond 
every  other,  disesteemed;  and,  accordingly,  though 
legitimate,  on  fiulure  of  every  other  claimant,  allowed 
no  mm  than  a  tenth  of  the  paternal  property,  not  in- 
cluding land.(^  With  regard  to  the  others,  they  suc- 
ceeded, each  in  his  turn,  according  to  his  pretensions, 
IP  default  of  legitimate  issue.  But  such  issue,  or,  (as 
held  fay  some  authorities,)  any  one  of  the  unexcep- 
tionable snbsidiaries  existing,  an  exceptionable  one  did 
not  participate,  being  entitled  to  uminteuance  only ;  as 
wafi  the  lot  of  any  one,  in  case  of  disobedience  to  the 
regular  heir>  or  of  a  general  deficiency  in  good  qua- 
ytfitB;(0  to  whkh  is  to  be  added,  that  the  son  of  the 

(I) J  Djt-  17  3.  287. 

{i)  Ibe  aon  of  coQcealt d  liirtli  •  •  ■  aatc-,  p.  X05. 

Son  of  an  anmwif  ed  girl   —  p.  f66. 

Son  of  a  pp'tjiiant  hride   "~  P»  W. 

Son  bought   —  p.  f OS. 

SoBby  •twtoe-narriedwoiMia  —  p.  fOB. 

Sob  self-given   —  p.  20'.'. 

Son  by  a  Siiilr;i  woman  •  • . .  •  —  p.  5110. 

(S)llit.  on  Inb.  1.  xi.  41, 42. 
M.viii.  9,10. 

(4)  Hit.  OB  lah.  I.  zi.  tr.fS. 

Datt.  Chandr.  sect,  T.  It,  tS. 
Calica  Puraua,  i. 
3  Dig.  \bb. 
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twice-married  woman,  the  son  aelf-given,  and  the  son 
bom  of  a  female  slave,  (constrain^  the  latter  to  have 

meant  the  son  by  a  Sudra  woman,)  were  precluded  from 
succeeding,  or  being  appointed,  to  empire.(') 

What  is  principally  material  at  the  present  day,  is,  to 
know,  of  these  Tarious  modes  of  suhstitatioa  for  legfitimale 
issue,  which  among  them  cootinues  to  be  legal ;  a  point 
not  always  agreed,  and  therefore  much  investigated 
some  years  back  by  the  highest  living  anthority,  (not 
native,)  at  the  instance  of  him,  by  whom  these  strio- 
tares  have  been  attempted ;  and  the  result,  in  his  opi- 
nion, was,(*)  that  "  the  only  modes  of  adoption,  (beside 
''the  daughters  son)(^^)  which  the  law,  as  now  in  force, 
"permits,  are  the  datta^)  excepted  from  the  sweeping 
"prohibition  in  almost  every  text  on  this  subject,  and 
"the  crilri)n(i,(J')  specially  excepted  by  Parasara;(^ 
"  that  it  bad  been  proposed  by  some  modern  writers  (0  to 
"  construe  datta  in  a  large  sense,  to  comprehend  analo* 
"  gotts  modes  of  adoption,  sncb  as  by  purchase,  self-gift, 
"  &c. ;  but  that  other  writers  of  eminence  had  formally 
"confuted  that  interpretation;  and  that  they  even  con- 
"stnied  Parasara^s  text,  so  as  to  exclude  the  criinma^ 
"  and  permit  no  adoption  but  that  of  daUOt  or  son  given." 

(1)  Calica  Parana,  3. 
9  Dig.  Id5. 

Datt.  Ghaadr.    t6, 17,  SB. 
(t)  Aale,  |i.  159,  «t  Mq. 
<9)ABle,p.l99. 

(4)  Ante,  p.  SOS. 

Antf,  p.  '2o^. 

(6)  Datt.  Mim.  s^l.  i.  6b- 
(.7)  Ante,  p.  179. 
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In  tlie  wventh  acctum  of  the  Dattaca  MimanBa,  trani- 
lated  by  Mr*  Satherland,  infltanoes  are  giveik  of  ihe 

affiliation  of  daughters ^  corresponding  with  those  an- 
ciently in  use  in  the  adoption  of  sons ;  but,  t^iken  as 
diejr  aie,  from  the  Puranas^  they  are  of  no  anthority; 
and  the  opinion  of  Jagannatba  remains  nncontradicted, 
tiiat  ''adoptive  mm$f  being  noticed  by  the  law,  are 
"alone  legal  issue;  and  that  such  daughters,  being 
minoticed  in  codes  of  law,  are  not  so.X) 

(1)SD%.«H. 
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RITUAL  OF  THE  DATTA-HOMAM. 

•  Tfoim  Uit  Datta-Minumsa  of  Stwara  Sumu, 

ComtnuiiicaCal  l/y  tlus  iate  Mr,  lulUs. 

Tke  giver,  petitioiibig  the  king,  and  hftving  dedmd 

to  his  brothers  aiicl  relations  liis  intention  of  giving  his 
SOD,  named  Vishmi,  to  become  the  son  of  Qovinda, 
afterwards,  on  a  prosperous  day,  to  be  fixed  by  an  in- 
telligent astronomer,  shall  bathe  with  the  child,  and 
celebrate  the  rite  of  Pimni/akam.  On  arrival  of  the 
time,  attended  with  trumpets  and  others  musical  instru- 
ments, he  shall  proceed  to  the  appointed  place,  purified 
by  cow-dung,  hnng  with  colours,  and  decorated  with 
flags.  There,  drawing  in  his  breath,  and  saying  to 
himself,  "  I  make  the  ^ift  of  a  son he  is  to  seat  the 
Brahmin,  to  whom  his  son  is  to  be  given,  facing  the 
north,  placing  himself  fiuring  the  east,  and  present  him,  in 
token  of  respect,  with  a  cow,  sandal,  flowers,  unbruised 
rice,  and  the  like ;  having  seated  his  son  also,  properly 
adorned,  on  his  thigh,  and  repeated  from  the  Veda 
the  appropriate  texts,  he  is  to  add  this  declaration :  I 
"  (of  such  a  gotram  and  name,)  desiring  the  semblance 
"  of  Brahma,  give  this  son  of  mine  to  perform  the  duty 
"  of  a  son  to  you,  (of  such  gotram  and  name),  for  the 
**  sake  of  the  glorious  and  mighty  Vishnu. — He  is  no 
"longer  mine/'  Thus  saying,  and  having  previously 
given  Turmaric  water,  he  is  to  seat  his  son  on  the  thigh 
of  the  adopting  Brahmin,  who  is  to  accept  him  with 
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pmyer  and  holj  texts,  feceitnig  with  bim  firon  the 
giver,  a  present  in  gold,  of  the  weight  of  a  nuckam, 
accompanied  also  with  prayer.  The  giver  is  after- 
wards to  perform  the  remaining  ceremonies,  pertaining 
to  tti  oblatkm  to  fire.  The  adopting  Brabmioy  then 
taking  the  child,  repairs  to  his  own  house,  atltonded 
with  music ;  when,  seated  on  the  same  seat  with  his 
wife  and  his  adopted,  he  declares  his  acceptance  of  the 
child,  performing,  at  the  same  time,  tlie  rite  of  Ikitta 
Homamy  in  confirmation  of  him  as  his  son.  This  done, 
he  prepares  the  hearth,  places  the  fire  upon  it,  and 
arranges  the  six  vessels,  namely,  the  ladle,  the  vessel 
for  the  clarified  batter,  and  the  rest.  Upon  which, 
having  fMirformed  the  cetemony  of  aprinkling,  and 
poured  the  clarified  batter  on  the  fire,  performing  also 
other  purifications,  and  taking  the  butter  with  the 
ladle,  be  repeats  certain  matUrams.  After  this,  be 
poors  die  butter  into  the  fire,  and  pladng  upon  it  the 
Samit  and  Idmam,  widi  its  string,  he  perfoms  JtnfodL 
Removing  then  the  image  of  Brahma,  he  places  the 
child  on  his  thigh,  pronouncing  other  prayers,  and 
fieeding  him  with  pmickamfuimn ;  (rice  and  milk,  sweet* 
ened  with  honey,  &c.)  Finally,  he  gives  food  to  a 
number  of  Brahmins,  in  honour  of  his  ancestors.  The 
above  rite  regards  the  adoption  of  a  son  from  a  dif- 
ferent gotram. 

Upon  the  aboire  statement,  it  is  remtoked  by  Ml 
Ellis,  that  the  Brahmin  only  being  mentioned,  it  fol- 
lows that  this  ceremony  is  necessary  only  with  respect 
to  this  caste ;  and  that,  if  it  be  objected  that  the  terms 
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include  the  three  twioe-bora  daases,  it  must  be  restricted 
at  leeet  to  those  tribes  who  now  actually  use  the  texts 

of  the  Vedam.  That  in  Southern  India,  however, 
most,  if  not  all  the  tribes,  who  have  any  pretensions  to 
belong  to  the  twice-bom  classes^  Brahmins  excqvted^ 
use,  not  the  Vedam,  but  the  Puramc  texts  only, — ^to 
whom,  therefore,  this  ceremony  is  not  applicable. 

It  is  farther  observed  by  him,  that  the  author  declares 
this  cetemony  to  regard  only  the  adoption  of  a  son  firom 
a  difoent  gotram ; — that,  though  not  improper,  it  is 
consequently  not  necessary  when  the  adopted  child  is 
taken,  as  in  the  great  majority  of  instances  it  is,  from 
the  adopted  father's  gotram.  And  he  concludes  the 
result,  with  respect  to  practical  use,  to  be,  that,  if  the 
performance  of  the  Datta  Homam  be  established,  the 
adoption  is  established  ;  but,  if  otherwise,  that  the  con^ 
verse  docs  not  hold  good,  and  that  further  evidence  may 
be  adduced : — adding  that,  in  no  case  can  the  omission 
of  the  ceremony  affect  an  adoption  in  other  respects 
valid ;  but  that,  if  not  performed,  when  the  adoption  is 
from  another  gotram,  it  would  seem,  from  analogy,  that 
the  son,  so  adopted,  must  be  Amtya-'DaUa.i^) 

(l)AslBkp.ltl. 


CHAP.  V. ' 


221 


APPENDIX  TO  CHAP.  V. 

ON  SLAVERY. 

(Ante,  vol,  1.  p.  87— 9a.  108.) 


REMARKS  BY  MR.  COLEBROOKE ; 

Accompanying  Letter  from  him  of  May  18,  1812,(^)  on 
reference  of  question  upon  Adoption  by  Purchase, 

Slavekt  is  fully  recognised  in  the  Uiudu  law; 
aDd  the  various  modes,  by  which  a  person  becomes  a 
slave,  are  enumerated  in  passages  which  will  be  found 
quoted  in  Jagannadia's  Digest,  (vol.  ii.  p.  224,  and  228. 
8vo.  ed.-  comprehendirifi^  capture  in  war;  voluntary 
submission  to  slavery  for  divers  causes;  involuntary, 
as  in  payment  of  debt,  or  by  way  of  punishment ;  birth, 
or  offspring  of  a  female  slave ;  and  gift,  sale,  or  other 
transfer,  by  a  former  owner. 

Jagannatha  proposes  to  include  among  slaves  bought, 
received  in  gift,  and  made  by  stipulation,  children  given, 
sold,  or  made  over  for  adoption,  but  not  regularly  or 
completely  adopted  by  due  performance  of  the  prescribed 
religious  ceremonies.  If  this  interpretation  were  cor- 
rect, it  would  be  directly  in  point  fiut  I  find  no  autho- 
rity for  it  in  the  earlier  writers ;  and  he  himself  acknow- 
ledges it  to  be  entirely  his  own,  expressing  surprise  that 
so  apposite  an  interpretation  should  have  been  overlooked 
by  preceding  authors. 

It  is  founded  on  a  passage  of  the  CaUca-purana, 

(OAnta^p.  153. 
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the  purport  of  which  is,  that  children  given,  or  other- 
wise made  over  for  adopCiony  but  whose  contare,  and  the 
rest  of  the  prescribed  ceremonies,  are  not  duly  per- 
formed in  the  I'aniily  uume  of  the  vidopter,  must  be  pro- 
nounced slaves.  The  genuineness  of  the  text,  as  a 
passage  of  that  Furana,  has  been  questioned  by  some 
authors;  and  is  apparently  not  authentic,  being  want* 
incr  in  many  copies  of  the  Calica,  and  bearing  the  look 
of  an  interpolation  in  those  which  do  coutain  it,  as  it 
does  not  connect  well  with  the  context  But,  being 
quoted  by  most  of  the  compilers  on  the  subject  of  adop- 
tion,  many  of  whom  are  writers  of  great  authority,  it 
must  be  received  (whatever  may  be  thought  of  its  autlit  ii- 
ticity)  as  the  expression  of  a  doetrine  that  has  their 
sanction.  The  author  of  the  Dattaca  Mimansa  gives  a 
careful  exposition  of  the  whole  passage;  and,  coming 
to  that  part  of  it  whicli  conveys,  that  "if  tonsure,  and 
the  subsequent  ceremonies  be  duly  performed  iu  the 
family  name  of  the  adopter  himself,  then  only  do  the 
"  Datta  and  the  rest  become  sons :  otherwise  they  are 
**  called  slaves,"  observes,  that  *'  the  Critrima,  and 
"others,  are  comprehended  under  the  term,  '  the 
"rest;'  for  they  become  sons  by  those  religious  rites, 
**  (Sanscara^)  and  not  by  mere  acceptance.  Otherwise, 
"that  is,  if  tonsure  and  the  rest  of  the  ceremonies  be 
"not  performed,  or  if  the  taking  be  of  one  whose  ton- 
"sure  and  other  ceremonies  have  been  already  com- 
"  pleted,  a  state  of  slavery  ensues,  not  the  relation  of 
son ;  for  it  is  consecration  that  produces  this  filiation, 
"  in  like  manner  as  a  post  is  consecrated  to  be  a  sacri- 


Digitized  by  Google 


CUAP.  VI. 


223 


ficial  pillar/'    In  his  expoeition  of  a  subsequent  part 

of  the  same  passage,  rclatino:  to  the  failure  of  adoption, 
if  the  child  be  past  the  iionited  age,  the  author  remarks, 
'*  a  state  of  slavery  ensues,  for  there  is  not  the  relation 
«  of  son,  and  thi«  is  e  thifd  cattse  of  a  slave  resulting." 
It  ap[)ears  then  to  be  this  author^s  opinion,  that  if  the 
adoption  fail,  owinjT  to  tlic  requisite  ceremonies  being 
omitted  by  the  adopter,  or  being  impracticable  by  reason 
of  tb«  child's  age^  or  having  been  already  performed, 
the  child  falls  to  the  ooodition  of  a  slave. 

Were  it  not  for  this  authority,  I  should  have  been 
^iisposed  to  consider  the  words  of  the  Calicu-purana  as 
figurative,  and  intended  merely  to  declare  the  adoption 
null,  and  of  no  effect. 

A  reference  to  that  part  of  .la^^annatha's  Dijrest,  that 
has  been  already  cited,  (vol.  ii.  p.  220,  and  229.  8vo. 
ed.)  will  shew  that  the  2d  and  3d  of  the  Hindoo  tribes 
are  not  considered  to  be  eiempt  from  slavery ;  but  the 
Brahmin  alone. 

1  should  not  apprehend,  however,  that  any  difficulty 
will  arise  on  this  point,  as  the  heirs  of  the  deceased  are 
not  likely  to  prefer  any  claim  to  the  person  and  ser- 
vices of  the  youth,  as  a  part  of  the  inheritance,  and,  if 
they  did,  there  would  be  ground  enough  for  rejecting 
it  Children  becommg  slaves,  through  a  failure  in  the 
requisites  of  adoption,  must  be  ranked  in  the  most  iavour- 
able  class,  that  of  slaves  maintained  in  consideration 
of  service  ;  who  are  entitled  to  their  immediate  release, 
on  relinquishing  the  maintenance.  Jagannathas  Digest, 
vol.  iL  p.  247.  8vo.  ed. 
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BOMBAY. 
Court  of  Adawlut  at  Broach. 

(Ante,  vol.  i.  p.  no.  111.) 

If  a  child  be  stolen  and  sold,  and  the  purchaser  re- 
fiiBe  to  emancipate  him,  he  should  be  liberated  by  the 
magistrate.   But  if  the  master,  who  claims,  alleges  that 

he  purchased  him  from  his  parents,  and  proves  this  to 
the  satisfaction  of  the  magistrate,  he  cannot  be  set  at 
liberty  against  the  will  of  his  owner. 

(Signed) 

Shastree  Nirbhutaram. 
Remark, 

Purchase  from  iather  or  mother  is  a  valid  title.  See 

Jagannatha,  2  Dig.  229.  G. 
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BOMBAY. 
Court  of  Adawlut  at  Broach. 

(Ante,  ▼d.i.p.  111.  117.) 

One  received,  during  a  time  ot  famine,  into  the  house 
o€  another,  and  nuiuitaiiied,  becomes  thereby  the  slafe  of 
the  peisBon  who  so  takes  him  iiii  not  rdeasible  by  the 
mag;istrete.  But,  in  the  instance  before  the  Cooit,  Ae 
mistress  (a  dancing  2;irl)  offering  to  relincjuish  the  boy 
in  question,  upon  his  aunt,  the  claimant,  repaying  her 
the  expense  she  has  incuired  on  his  accomit,  he  unqt 
be  emaneipeled,  the  magtrtrate  being  asltsfied  as  to  the 
idationship  of  the  claimant. 

(Signed)         Shastkke  Nirbhuyaram.. 
Roop  Shunkier. 

Remark. 

This  is  consoiMtnt  to  the  passage  of  the  Mitacshara, 
cHedin  Jaganna^'sIKgest,  inoomBientingonapaBsage  ^ 

of  Nareda,  2  Dig.  toI.  ii.  249.  C. 


vol..  Ih 
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BOMBAY. 
Court  of  Adawlut  at  Broach. 

(Ante.  td.  i.  p.  111.  lit.  117. 118.) 

One  enslaved,  in  consideration  of  maintenance,  on  the 

amount  disbursed  for  him  being  repaid,  should  be  set  at 
liberty ;  or,  if  stolen,  and  afterwards  sold,  on  the  price  of 
his  keep,  and  the  purchase  money  repaid  with  interest, 
he  should  be  emancipated.   In  the  present  instance,  the 

maintenance  and  price  of  the  boy  in  question  being 
reimbursed,  he  should  be  restored  to  the  claimant 

(Signed)  ShASTR££  NiKBUUTARAIf. 

Roop  Shunkixr. 

Remark, 

According  to  the  Mitacshara,  one  enslaved  by  forc^ 
and  one  sold  (and  also  one  pledged  or  given)  by  thieves, 
is  released ;  so  is  he  who  saves  his  master  s  life.  And 
certain  slaves,  on  reUnqnishing  maintenance,  and  reim> 
bnrtement ;  i.  e,  a  slave  maintained  in  a  &mine,  and  one 
for  maintenance,  are  emancipated  on  relinquishing  main- 
tenance, and  repaying  so  much  as  has  been  consumed  of 
the  master  8  property  from  the  commencement  of  their 
servitude.  But  the  slave  for  debl,  and  one  pledged,  are 
emancipated  by  reimbursement;  that  is,  on  repayment, 
with  interest,  of  the  sum  which  the  owner  received  when 
he  pledged  the  slave,  or  that  which  the  present  owner 
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paid  to  the  former  creditor,  to  redeem  the  slave  from  his 
hands. — See  Yajnyawalcya  and  Mitacshara,  cited  by 

Jagannatha,  2  Dig.  p.  243.  246. 

In  this  case,  it  does  not  appear  under  what  circum- 
stances the  slavery  in  question  arose.  If  by  force,  or 
sale  of  thieves,  it  is  wrong  to  require  reimbursement  of 
maintenance.  C. 
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BOMBAY. 
Court  of  Aikiwlut  at  Broaek. 

(Ante,  vol.  i.  p.  111.  117.) 

A  girl  becomiog  a  slave  for  subsistence  is  not  liable  to 
be  sold  by  her  owner  to  another,  without  her  consent; 
and  the  matter  coming  before  the  magistrate,  he  most 

order  her  to  be  released.   The  right  of  sale  is  in  parents. 

(Signed)      Walobhram,  Sastne. 

Remark. 

A  slave  for  maintenance  is  emancipated  on  relinquish- 
ing that  maintenance,  and  reimbursing  the  master  his 

expenses.  The  right  to  reimbursement  might  be  trans- 
ferred to  another  master ;  but  no  other,  or  greater  right, 
can  be  made  over  to  him  by  sale,  from  the  former 
owner.  C. 
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ZILLA  OF  BELLARi. 

Nov.  4,  1HU7. 

Hoosany,  v.  Ruudagoo. 
(Auto,  vd.  L  p»  its.) 

The  Plaintiff,  a  dftncing  woman,  states,  that  hftviag 
purchased  from  ber  caste  people  for  four  pagodas,  s 
girl  called  Linghee,  she  brought  ber  up;  and  that,  on 

lier  punishing  lier  for  a  fault,  slic  quitted  }icr,  and  lias 
since  been  harboured  by  the  Defendant,  who  refuses  to 
give  her  up.  She  accordingly  sues  for  restitution,  and  fbr 
damages  for  her  detention.  The  Defendant  pleads,  that 
the  girl  came  to,  and  remained  with  him,  of  her  own 
accord,  and  tl»at  lie  is  ready  to  redeliver  her  to  the 
Plaintiff,  but  that  she  refuses  to  return. — What  is  the 
law  upon  this  subject? 

Answer. 

There  is  in  point  of  law,  in  this  respect,  no  distinc- 
tion between  the  girl  in  question  and  any  other  pro- 
perty purchased  by  the  owner,  who  has  a  right  to  re- 
claim it,  if  taken,  or  improperly  withheld  from  her. 
Willingness,  or  a  want  of  it  in  the  girl  to  return,  makes 
no  difference  as  to  the  right  of  the  Plaintiff  to  have  her 
back. 

(Signed) 
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The  answer  treats  the  question  as  a  simple  one  of 

slavery,  or  of  purchased  property.  In  general,  the  owner 
of  a  slave  shall  recover  his  property  from  the  person  in 
whose  hands  he  or  she  may  be.  But,  ought  courts  of 
justice  to  suffer  themselves  to  be  made  instruments  to  en- 
force prostitution?  And  should  not  such  an  abuse  of  an 
owner's  power  over  a  slave,  have  the  effect  of  barring  the 
remedy  at  law  ?  C. 

The  woman  has  a  right  to  reclaim  her  slave,  cer- 
tainly. The  Sastri  seems  to  have  believed  the  plea  of 
the  Defendant,  that  the  girl  refused  to  return ;  otherwise 

he  ought  to  have  given  the  damages  sought  for  the 
detention.  E. 
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APPENDIX  TO  CHAP.  VI. 

ON  INHRBITANCB. 

ZILLA  OF  CHINGLEPUT. 
May  10, 1803. 

(Ante,  vol.  i.  p.  154.) 

To  PuDdit  Kistoamacbary. 

The  parties  being  the  widows  of  two  undivided  bro- 
thers deceased,  are  disputing  about  the  property  of 
their  respective  husbands.  On  reference  to  the  accom* 
panying  papers,  yon  will  give  your  opinion  as  to  their 
several  claims. 

A/iswer. 

Whether  the  estate  possessed  by  the  deceased  bro- 
thers in  their  lifetime  was  inherited  from  their  father, 
or  acquired  by  themselves,  while  living  together,  lliey 
bein^  dead,  it  is  divisible  between  their  respective 
widows  in  equal  shares.  Had  it  been  an  estate  acquired 
separately  by  one  of  the  two,  it  would  have  descended 
to  his  widow,  exclusively. 

(Signed)  KiSTNAMACaART. 

Remarks. 

Presuming  that  the  brothers  died  saoceasiviely,  this 
'opinion  is  questionable.   The  heir  to  the  brother  who 


AFPEinnX  TO 

first  died  was  his  surviving  brother ;  who,  thus  becomiiig 
sole  owner,  would  be  succeeded  by  his  widow,  liit. 

CD  Inh.  ch.  ii.  sect.  i.  39.  C. 

According  to  the  Mitacshara,  (ch.  ii.  sect  i.)  the  first 
widow  would  take  her  deceased  husband's  estate  only 
in  the  event  of  its  being  a  separated  share.   But  here 

the  two  brothers  were  unseparated ;  and,  on  the  de- 
cease of  one,  his  widow  was  only  entitled  to  mainte- 
nance, the  brother  being  the  heir.  On  his  decease,  the 
property  with  regard  to  him  having  become  separate, 
by  unity  of  possession,  bis  widow  would  succeed  as  his 
heir,  the  other  widow  being  still  entitled,  as  before,  to 
her  maintenance.  D.(') 

(■)  William  Dorin,  £«q.  oo«  of  tiie  Jmifpt  of  the  Sadder  Dewamj 
Adawlut,  of  Beogal. 
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ZILLA  OF  CUDDAPAH. 
Yeerakah  v.  Veaeatanarnapah. 

(ABtt>,  wci.  i.  p.  134.^ 

Case, 

.Tbe  Plaintiff  is  a  widow,  wbose  husband  died  in 
Ae  Itfettme  of  bis  father,  no  division  of  property  be- 
tween the  father  and  son  liaving  taken  place,  and  the 
son  not  having  acquired  any  in  his  own  right  The 
Defendant  is  the  father,  and  the  Plaintiff's  own  hxsdSj 
are  unable  to  maintain  her. — ^What  are  her  daims  ? 

Ansuxr. 

Had  the  deceased  left  male  issue,  they  would  have 
inherited  to  their  grandfisKther  ai  his  death,  by  right  of 
representatioii.  But  no  such  right  vests  in  the  widow. 
She  is  entitled,  however,  to  look  to  the  Defendant,  the 
fieUher  of  her  deceased  husband^  for  maintenance ;  and, 
whatever  she  possesses  as  Stridhana,  is  her  own. 

Rema7'/cs. 

Mit  on  Inh.  cb.  ii.  sect  i.  and  ii.  G. 

"Hie  opinioo  of  the  Pandit  is  correct.  The  widow  is 
heir  to  her  husband  only  where  he  dies  separated  from 
his  coheirs,  as  well  as  without  male  issue.  S. 
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ZILLA  OF  CHITTORE. 
Dec.  17, 1810. 

* 

(AaMf  vol.  t.  p.  194.) 

Catc. 

The  Cakndaii^)  of  a  village  adopted  a  son,  who  mar- 
ried, and  died,  in  the  lifetime  of  his  father.  The  father 
subsequently  died,  having  previously  to  his  death  given 
his  nueramt  in  trust,  for  the  support  of  a  daughter,  a 
sister,  and  the  widow  of  bis  deceased  son,  who  were  all 
Hying  with  him  at  the  time.  And  now  the  daughter-in- 
law  claims  it  as  hers.  The  Pundit  (Ausoory  Alaga- 
singana  Charloo)  reported,  that  the  disposition  by  the 
Calendar  was  a  competent  one,  and  the  claim  set  up  by 
the  daughter-in-law  not  maintainable. 

Remark* 

There  was  nothing  in  the  law  to  prevent  the  man 

disposing  of  his  property  by  gift,  (which  this  trust  is) 
for  the  support  of  the  women,  in  any  manner  he  judged 
proper.  And  even,  had  he  made  no  such  gift,  still, 
according  to  the  doctrine  prevalent  in  the  school  of  the 
Mitacshara,  the  daughter  would  have  inherited,  in  pre- 
ference to  the  son's  widow ;  though  the  author  of  the 
Va^ayanlif  and  a  few  other  writers,  hold  otherwise. 

C. 

(■)  The  Csltmfar,  ia  heto  wluim  bdongt,  in  villages,  the  fimctioa  of  read, 
lag  wid  expounding  die  fSMCk-e^fe,  (cawpowided  of  puncha,  five,  and 
an^n,  members,)  signifying  a  booh  trraUng  on  astmlngicat  subjectB,  under 
five  particular  beads.  It  is  the  prorince  of  Bralimint.  Every  Hindu 
viUage  has  one,  who  reoeiveey  ae  his  compensation,  a  portico  of  the  produce 
which  is  called  hie  Ktreiwi.  In  soaw  villages  it  is  heieditary.  Vid. 
ante,  p.  ItO. 
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ZiLLA  OF  GANJAM. 

(Ante,  vol.  i.  p.  124.) 

Has  a  widow,  whose  husband  died  in  the  lifetime  of 
his  father,  a  right  to  claim  a  share  of  her  father-in-law  s 
estate  ?  And,  if  not,  ought  DOt  she  to  be  maintained  by 
her  mother-in-law,  the  fether-in-law  being  dead  ? 

Answer, 

It  is  oidained  in  the  Saraswati  Velasa,  and  Smritt 
Chandrica,  in  the  chapter  entitled  Daya  Bhaga,  that  a 
widow,  whose  husband  has  died,  leaving  his  father  sur- 
viving him,  can  have  no  right  to  claim  a  share  of  her 
^ther-in-law  s  estate,  but  only  a  provision  for  her  main- 
tenance. On  the  decease  of  the  &ther^in-law,  she  must 
continue  to  be  mamtained  by  whoever  succeeds  to  his 
property  ;  and,  failing  other  heirs,  it  is  divisible  between 
the  mother  and  daughter-in-law. 

Remark, 

It  is  true  that  a  daughter-in-law  has  no  right  to  claim 
a  share  of  her  father-in-law's  estate  ;  nor  does  there  exist 
any  supposed  case  in  which  she  could  inherit,  or  partici- 
pate in  it  To  make  such  relation  an  equal  participator 
with  a  wife,  is  very  erroneous.  S. 
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ZILLA  OF  VIZAGAPATAM. 
July  y,  1811. 

A  widow  dying,  left,  surviving  her,  a  brotlier  and  a 
daughter,  and  the  brother  performed  her  funeral  ceremo- 
nies.— ^To  whom  does  the  property  belong? 

Answer. 
•  To  her  daughter  exclusively. 

(Signed) 
Dusky  N ark aih ^  Sastree. 

Remark, 

The  brother*s  pretensions  were  grounded  on  passages 

of  Hindu  law,  purporting  that  the  succession  to  the 
estate,  and  the  right  of  performing  ob^^equies,  go  together. 
See  "  Remark'*  on  a  cause  before  the  Sudder  Dewanny 
Adawlut  of  Bengal,  No.  14,  of  Cases  before  1805.  See 

also  Mit.  on  Inh.  ch.  ii.  2>ect.  ii.  G.  C. 


Digitized  by  Google 


CHAP.  VI. 


287 


BOMBAY. 
Coart  of  Adawlut  «t  Broach. 

May  9,  1808. 

A  person  haWog^  quitted  homn,  and  no  mtelligenoe  of 
him  having  been  received  by  his  family,  if  he  was  from 
thirty  to  thirty-five  years  of  age  at  the  time  of  his  depar- 
ture, his  return  must  be  expected  for  twenty-one  years, 
counting  from  the  day  he  set  out.  If  from  forty  to  forty- 
five  years,  he  must  be  expected  for  fifteen;  if  firom  sixty 
to  sixty-five,  for  twelve:  at  the  expiration  of  the  re- 
spective periods,  without  any  certain  account  of  him 
having  been  received,  his  heir  having  performed  three 
chufubrayumtms,  must  make  an  image  of  his  missing  an- 
cestor, composed  of  twigs  of  the  Pitlas  tree,  or  Durba 
grass,  and  bum  it ;  after  which,  observing  the  ceremonies 
usual  on  death,  he  may  take  possession  of  his  property  : 
but,  until  the  respective  periods  above  stated  be  passed, 
the  mtsitf^  is  the  sole  owner,  nor  can  his  heirs  claim  the 
inheritance. 

(Signed)       Nirbhuyaram,  Sastree, 

Remark. 

J^tacamOt  quoted  in  tl^e  Nirn^ttf^mrUa^  declares, 
"One  whose  father  is  absent,  and  of  whom  there  is 

"no  intelligence,  must,  after  fifteen  years,  make  an 
*'  image  of  him,  and  perform  his  funeral  rites  in  the 
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"prescribed  fonn." — ^The  GrXkyac6ridi  is  cited  in  the 
Nimaya  SSndhu  for  the  foUowing  teit :"  If  he  be  in 
"the  first  period  of  life,  the  rites  are  directed  after  twenty 
"years;  if  he  be  of  middle  age,  after  fifteen j  but,  in 
**  the  latter  period  of  life,  after  twelve.  His  sons  having 
"  performed  three  chandn^fona^^)  fasts,  or  thirty  austere 
"  ones,  mnst  bum  an  image  of  him  made  of  Cusa  grass, 
*^  and  observe  the  mourning  and  other  rites.**  C. 


mgrnut  fiOBpoQDdad  of  thandra,  the  moon*  and  ayaaa,  motion ;  ud 
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ZILLA  OF  GANJAM. 
June  5,  1805. 

(Aato.  vol.  i.  p.  15«.  199.  147) 

The  deceased,  a  Hindu  woman,  possessed  of  land, 
kaving  left  surviving  her  only  two  nieces,  and  a  grand- 
son of  a  third,  to  whom  does  the  land  descend  ? 

Answer, 

As  between  the  grandson  of  the  deceased  niece,  and 

the  surviving  sisters,  the  grandson  succeeds.  The  two 
who  survived  their  sister,  can  have  no  claim,  having  no 
issue.  It  is  held  in  the  SmrM  Sindheeva,  in  the  chapter 
of  Z)a^a  Bkaga,  treating  on  woman's  property,  that  a  fe- 
male, having  no  issue,  shall  never  succeed  to  land.  The 
same  is  repeated  in  the  Smriti  Chandrica,  Saraswati 
Vilasa  and  Verderajah. 

(Signed) 
C.  Varadacharloo,  PamUt, 

Remark, 

The  opinion  here  delivered  I  regard  as  very  inaccu- 
rate. See  the  erroneous  doctrine,  that  women  inherit  only 

through  having  male  issue,  controverted  in  the  Mi- 
tacsbara  on  Inheritance,  (chap.  ii.  sect,  i.)  Here  the 
right  of  the  grandson  to  succeed,  can  only  be  through  his 
grandmother :  therefore  he  can  have  no  right  to  a  larger 

share,  than  that  to  which  she  could  have  been  entitled. 
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In  &ct,  however,  I  tlunk  he  has  no  right  to  any  ahftie. 
The  doctrine  of  representation  does  not  apply  to  the  case 

of  succession  to  the  estate  of  an  aunt,  or  great-great  aunt : 
and  the  right  of  his  grandmother  had  never  vested.  It 
is  worthy  of  consideration,  whether  either  of  the  three 
sisters  could  have  any  at  all  to  succeed  to  the  estate  of 
Aeir  deceaised  aunt.  In  the  fseries  of  heirs,  the  niece 
is  nowhere  enumerated ;  and  my  Pundit  agrees  with  me, 
that  the  estate  of  the  deoeased  would  escheat  rather  than 
descend  to  nieces,  and  a  farUori  to  the  grandson  of  a 
niece.  S. 
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ZILLA  OF  BELLARI. 

May  9, 1807. 
Venkayab,  Gungayah,  and  Chinna  Venkarah. 

Goduinmab. 
<Aa«e.  voL  i.  p.  190.) 

The  Plaintiflb  are  the  sons  of  three  of  five  brothers, 
who  formerly  divided  their  estate.  The  Detendant  is 
the  daughter  of  Nileapah,  one  of  the  other  two,  by  his 
first  wife ;  after  the  death  of  whom  he  took  a  second, 
and  died,  leaving  no  issue  by  the  two  but  the  De- 
fendant, who,  having  married  and  become  a  widow,  the 
second  wife  of  Nileapah,  dying,  left  her  property  to  her, 
consisting  of  gold  and  silver  ornaments.  The  Plain- 
ti£b  claim  to  be  entided  to  it  as  heirs.— Was  the  gift 
good? 

Ansuxr, 

It  was  not; — ^it  not  being  competent  to  the  De- 
fendant to  perform  the  obsequies  of  her  father's  second 
wife ;  and  it  is  a  maxim  of  the  Shaster,  that  the  person 
upon  whom  this  duty  devolves,  is  heir.  The  Plaintifis, 
being  the  late  Nileapah's  fraternal  nephews,  have  on 
tilts  ground  a  right  to  Ihe  properly  in  dispute;  it 
being  moreover  further  declared  in  the  Shaster,  that  a 
fraternal  nephew  is  preferable  to  a  widowed  daughter. 

VOL.  11.  Q 
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The  Defendant  beside,  not  beings  the  deceased*!  daugh- 
ter, the  property  of  the  deceased  cannot  vest  in  her  by 
inheritance. 

Rmark. 

This  opinion,  which  wonid  be  nearly  correct  accord- 
ing to  the  doctrine  of  Jimuta  Vahana,  does  not  seem  to 
be  so  -according  to  that  of  the  Mitacshara.  It  is  not 
a  maxim  of  the  law,  that  he  who  performs  the  obsequies 
is  heir ;  but  that  he  who  succeeds  to  the  property  must 
perform  them.  (3  Dig.  texts  cccclv.  cccclvii.)  The  Mi- 
tacshara has  not  hinted  at  any  exclusion  ojf  a  widowed 
daughter,'  but  only  gives  4t  piefetenoe  to  an  upmarried 
one;  or,  failing  such,  to  one  who  is  provided  for.  The 
Defendant  is  not  the  deceased's  daughter.  But  neither 
are  the  Plaintiffs  her  nephews.  Besides,  the  jewels 
seem  to  have  been  her  StrkUumOf  which  she  had  full 
power  to  bestow  as  she  pleased.  C. 
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MADRAS. 
Sadder  D.  Adawlut 

(Ante*  vol.  i.  p.  1 46.) 

On  the  death  of  the  Polygar  of  Ramnaed,  he  having 

been  deposed  in  his  lifetime  many  years  before,  for 
imputed  rebellion  against  the  Company's  government, 
the  RatUf  his  sister,  through*  the  collector  of  the  district, 
claimed  to  succeed  to  any  property  he  had  left,  she 
having,  on  his  deposition,  being  placed  by  tlie  jT^overn- 
ment  on  the  musnud  in  his  stead.  Her  claim  being 
referred  to  the  Pundits  of  the  Sadder,  they  certified  that 
she  was  entitled,  there  not  appearing  to  be  any  other 
claimant. 

It  does  not  appear  to  be  Jagannatha's  opinion,  that 
sisters  inherit  in  any  case.  Commentators  on  the  Mi- 
tacshara  allow  the  sister  to  come  in,  on  failure  of  bro- 
thers. This  opinion  ii  however  controverted;  Mit 
on  Inh.  ch.  ii.  sect.  iv.  §  l.(*)  Perhaps  this  Polygar 
and  family  follow  the  peculiar  customs  of  the  NairSf 
&c. ;  and,  in  that  case,  the  sister  would  no  doubt  be  the 
successor,  in  preference  to  any  other  claimant  hot  lier 
own  son.  C. 

There  was  in  this  case  another  claimant,  who,  under 

a  decree  of  the  Court,  has  since  succeeded,  not  merely  to 

(1)  Sm  M.  Itanw  «.  Jw  BauM.  B«ffd  B«p.  aato  laos,  p.  S 
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the  personal  effects  of  the  deceased,  but  to  the  Zemin- 

dary,  to  the  exclusion  of  the  adopted  son  of  the  Rani. 
This  was  the  daughter  of  the  Zemindar.  The  applica> 
tion  for  the  old  Shetupatis  effects,  made  through  the 
collector,  was  a  maaflsnm  of  the  Rani  to  establish  her 
claim  to  the  succession,  and  consequently  to  the  rig^ht 
of  adoption,  by  getting  possession  of  her  brother's 
effects,  and  performing  his  funeral  ceremonies.    •  £. 

'  The  abstract  question  is,  whether  the  Hindu  law  ac- 
knowledges the  sister  as  an  heir :  and  I  am  inclined  to 
believe  that  it  does  not.  S. 
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MADRAS. 
Sudder  Dewanny  Adawlut 

(Ants,  vol.  i.  p.  146.) 

Ramoo,  serving  in  the  Circar  of  Maba  Tauker,  had 
two  sons ;  Kishn  and  Bianuih.  Kisliii  had  a  son  named 
Lakshuroan,  and  Bramah  one  named  Bisbn.  At  the  death 
of  Ramoo,  in  1779,  be  left  surviving  him  Kishn,  Lakshu- 
man,  and  Bishn,  Bramah  the  father  of  Bishn  having  died 
in  the  litetime  of  Raraoo.  After  Ramoos  death,  Maha 
Tauker  having  settled  the  accounts  respecting  his  arrears 
of  pay,  delivered  a  Caramamah  for  the  balance  (Rap. 
22,937})  to  Lakshuman,  the  son  of  Kishn,  who  took 
upon  himself  to  sell  it,  his  father  Kishn  and  his  cousin 
living  at  the  time.  The  rest  of  the  property,  left  by  the 
deceased,  came  into  the  possession  of  Kishn  and  Lakshu- 
man.  Kishn  is  since  dead,  as  is  also  Bishn,  leavbg  a 
sister.  The  question  is,  as  to  the  sale  by  Lakshuman  of 
the  Cararnamah,  without  the  consent  of  his  father  Kishn, 
or  his  cousin  Bishn,— whether  it  was  valid  ? 

It  was  not  competent  to  Lakshuman  to  obtain  and  dis- 
pose of  the  Caramamah  in  question,  without  the  privity 
of  his  fisther  and  cousin,  living  at  the  time 

The  sister  of  Bishn  has  no  claim  upon  die  estate  of 
Ramoo. 

(Signed)  Vi  n£ at asa,  Sastret . 
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The  doctrine  of  the  Mitacshara,  that  an  unmarried 
daughter  shall  receive  from  the  sons  out  of  the  father's 
estate  a  fourth  of  what  would  have  been  her  aUotment 
had  she  been  male,  is  contrary  to  that  of  other  writers : 
but,  admitting  that  it  should  regulate  the  present  case, 
what  would  be  the  right  of  Bisbn's  sister?  On  the  death 
of  their  father  Bramah,  out  of  his  moiety  of  Ramoo*8 
estate,  the  unmarried  daughter  would  be  entitled  to  one 
fourth  of  what  her  portion  would  be  were  she  male  ; 
i.  e.  she  would  take  one  sixteenth  of  the  estate  men- 
tioned. But  if  she  be  to  share  as  a  sister  of  Lakshuman, 
her  allotment  would  be  one-fourth.  It'  would,  however, 
be  incongruous  to  allow  this;  indeed,  were  the  prin- 
ciple admitted,  she  might  possibly  have  to  receive  a 
smaller  share  than  that  to  which  she  is  entitled  in  right 
of  her  father.  Thus,  had  Lakshuman  six  unmarried 
sisters,  her  portion  would  be  only  a  thirty-second.  On 
the  whole,  it  appears  to  me,  that  a  larger  specific  share 
than  a  sixteenth  cannot  be  assigned  to  Bishn  s  sister, 
without  regarding  ber  as  beir  to  that  person ;  but  this  she 
certainly  is  not  8. 
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BOMBAY. 
Court  of  Adawlut  at  Broach. 

(Aato.  vol.  i.  p.  149*) 

The  magistrate  shall  never  take  the  property  of  a 

Brahmin:  so  says  Menu.  Accordingly,  in  the  case  of 
Lala  the  deceased,  leaving  no  heirs,  but  property,  the 
magistrate  must  cause  it  to  be  expended  in  performance 

■ 

of  his  funeral  rites. 

Remarks. 

See  Mitacshaia,  on  Inheritance,  ch.  ii.  sect.  rii.  6. 

C. 

Right — but  the  Sastrce  might  have  stated  what  was 
to  be  done  with  the  surplus,  after  performing  the  funeral 
ritefe.  The  law  referred  to  applite  to  a  real  Brahman, 
not  to  one  merely  reputed  as  such.   To  ascertain  if  hat  a 

real  one  is,  see  the  Mitacshara  ;  and  2  Dig.  127.Q 

(a)  S«t  •!«  p.  910«  of  lit  vol.  of  Ihii  woifc. 
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BOMBAY. 

Court  of  Adawlut,  at  Broach. 
(AalekVoLLp.lM.) 

If  ft  Vanaproitha  (>)  dies,  his  Auckatyy  or  spiritual 

guide,  is  heir  to  his  property.  If  a  Vati  Q  dies,  his 
Shishya  succeeds.  On  the  death  of  a  Brumacharee{*) 
whatever  he  leaves  is  inherited  by  his  Dhurm  Brata^ 
or  fellow-worshippers.  The  report  of  the  Pandits^  pro- 
ceeds to  establish  the  right  of  the  claimants  to  succeed 
in  the  case  in  question ;  from  their  blood-connexion  with 
the  deceased  as  nephews,  in  addition  to  tlieir  religious 
one.  . 

(Signed)        Sastree  Nirbhuvabam. 

 Roop  Shunkij:.r. 

Remarks. 

See  Mitacsh.  on  Inh.  ch.  ii.  sect  viiL  2. 6.  C. 

The  opinion  is  right;  except  that  there  was  no  neces- 
sity after  having  shewn  that  D.  and  H.  Vijaya  succeeded 
as  pupils  of  the  Dharma  Braia  of  the  deceased,  to  sub- 
stantiate their  claim  further,  by  producing  them  as  his 
nephews.  This  circumstance  could  add  nothing  to 
their  right;  and  the  proof  of  it  therefore  was  super- 
fluous. £. 

(I)  Cumpounded  of  mna,  a  forest,  and  pr«u<^,  a  rock  j  oo  whicii  he  paufs 

Ui  life  in  (Im  pnctiM  «r  amlMititt. 
(9)  A  SanyaMC,  or  mendicant. 

(3)  Tbe  moit  reli^oat  of  bia  pupili. 

(4)  A  profeaeed  stadenl  of  theology. 
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This  seems  to  agree  with  the  passages  quoted  from 
the  MitacBhara;  that  la  to  say,  to  hx  a8jq>irttiial  rela- 
tionship goes.  It  is  to  be  hoped,  that  the  property  of 
persons  of  this  description  is  in6nitely  small*  D. 

The  heir  of  the  Vmaprattha,  or  hermit,  in  the  first 
instance,  is  the  spiritual  brother,  and  not  preceptor. 

Several  cases  of  succession,  amongst  Sanyasis,  have  been 
decided  by  the  Sudder  Dewanny  Adawlut.  See  parti- 
cularly Gunes  Gir  v.  Arnica  Gir,  Beng.  Rep.  p.  145.  S. 
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Copy  of  a  Paper  m  the  hand^riiing  of  the  late 

Kslir  William  Jones. 

(Am*,  vol.  i.  p.  151.) 

In  all  classes,  if  a  uian  die  without  male,  issu^,  the 
following  is  the  canon  of  inbehtance ;  and,  on  fiulure  of 
the  first  named,  the  next  in  order  inherits. 

The  wife,  the  daughters,  the  parents,  the  brothers,  the 

son  of  a  brother,  the  kinsmen  within  the  seventli  degree, 
the  more  distant  kmsmen,  the  pupil,  the  fellow-student 

Vishnu. — The  estate  of  a  man,  who  leaves  no  male 
issue,  goes  to  his  wife;  if  he  leaves  no  wife,  it  goes  to  his 
daughter;  if  he  leaves  no  daughter,  it  goes  to  his  grand- 
sons, to  his  father,  and  then  it  goes  to  his  mother. 

2d  Yqjnym, — Of  a  perpetual  student  in  theology,  of 
an  anchorite,  and  of  a  hermit,  (who  ate  all  civilly  de- 
ceased,)  the  heirs  are,  in  order,  the  virtuous  pupil,  and 
the  brother  in  study,  or  he  who  has  had  the  same  pre- 
ceptor. 

On  the  rights  of  the  widow, 

Alenu. — If  the  husband  has  been  a  coheir,  and  died 
before  partition,  his  brother,  and  the  next  in  order,  inhe^ 
rit  his  undivided  share ;  but  his  wife  takes  all  his  Voided 

property. 

Jimuta  Vahana, — Whether  his  estate  was  divided  or 
nndivided,  fixed  or  moveable,  his  widow  inherits  it  So 
Raghunaudhana  Sri  Crishna,  and  others,  very  properly 
make  no  distinction,  where  the  legislators  have  made 
none. 
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Yt^mffaad^u* — ^Widows  are  declared  to  have  a-mera 
vsufimctuaiy  inheritanoe  in  Uie  estate  of  tlieir  deceaied 
lords,  and  they  must  by  no  neaiis  alieo  or  waate  it,  except 

for  the  necessaries  of  life. 

They  may  however  give  part  of  it  to  a  vktucMe  priest, 
thuough  affiBCtioQ  for  their  lords,  in  order  to  peifbm  je' 
Ugious  rites  for  his  soul.        «  -  i  :  •* 

Vrihaspati. — In  the  Veda,  in  tlie  written  codes  of  law, 
and  by  the  immciuorial  usage  of  men,  the  wife  is  de- 
clared, by  the  .wiseito.  be  half  o£. her  husband's  hod|r.^ 
sharing  equally  with  him  the  fruit  of  good  or  bad  con- 
duct. As  long  as  the  wife  lives,  half  his  body  is  alive, 
though  the  other  oioiety  may  have  perished;  sod,  while 
half  of  his  body  subsists,  who  else  can  inherit  the  wosith2 
Even,  though,  his  kinsmen  exist,  bis  lather,  mothsr»  and 
brother,  by  both  parents,  yet  if  ha  die  without- male  ism, 
by  males  in  the  third  degree,  his  widow  shall  inherit  hi« 
estate.  .*..•■         •  %  ' 

Mr.  Justice  Jones,,  after  quotii^  Mx..4alhoiV 
pilation,  chap.  iL  sect  xii.  read  his  own  transktioM  loC 

the  original  text,  from  which  the  first  words  in  that  sec- 
tion of  Mr.  Halheds  book  are  taken.  Sir  William  Jones  s 
version  of  them  runs  thus;— "After  the  civil  or  religious 
*'  death  of  the  father,  although  the  sons  have  an  abso- 
**  lute  right  to  his  property,  yet,  while  their  mother  lives, 
*'  it  is  illegal  to  divide  that  property." 

Sir  William  observed,  that  the  word  which  he  has  ren- 
dered illegal,  is  ,  which  seems  to  be  equivalent  to 

inofficiotut  in  Latin,  and  to  import  something  more  than 
not  righty  or  dae/il,  which  is  Mr.  Halhed  s  phrase.  It 
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means  inooiisittent  wit|i  cifil  and  religious  duty.  Sir 
William  Jones  then  fead  his  own  translation  of  an  ex- 
tract from  the  sacred  text  of  Menu  (so  he  writes  the 
name).    It  is  in  these  words: — 

After  the  death  9f  both  father  and  mother,  the  bro- 
"iheis  meet,  and  equally  divide  the  [mtemal  inherit- 

ance.  While  the  parents  live,  they  are  not  masters 
"of it.'  Gloss. 

From  this  text  it  appears,  that  the  brothers  of  the  whole 
blood  must  divide  the  father's  estate,  after  the  death  (f 
hath  parents;  that  they  cannot,  at  their  own  pleasure, 
divide  it,  while  the  mother  is  living,  but  that  a  legal  divi- 
sion may  be  made  with  her  assent.  If  they  are  desirous 
of  living  together  undivided,  the  eldest  brother  (being 
of  ability  to  transact  business  and  keep  house)  shall  take 
her  whole,  and  the  other  brothers  shall  live  under  him, 
as  under  their  father.  So  is  the  text  of  Menu :  "  The 
"  eldest  brother  shall  take  entire  possession  of  the  pater- 
**  nal  estate,  the  others  shall  lire  under  him  as  under  the 
*•  father/ 
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By  S'bIchishn'a  Tarca'lanca'ea. 

Extracted  from  Mr.  Colebrooke's  translation  of  tke 
Mitacsliara,  p.  224. 

(ABteiTol.i.  p.  148.) 

The  order  of  succession  to  the  property  of  a  deceased 
man,  is  this.    First,  the  son  inherits ;  on  failure  of  bim^ 
the  8on*s  son;  in  his  default,  the  son's  grandson.  How- 
ever, a  grandson  whose  faiher  is  dead,  and  a  great- 
grandson  whose  father  and  grandfather  are  deceased, 
inherit  at  once  with  the  son.    On  failure  of  descendants 
down  to  the  son's  grandson,  the  wife  inherits:  and  she, 
having  received  her  husband's  heritage,  should  take  the 
protection  of  her  husband's  family  or  of  her  father's,  and 
should  use  her  husband's  heritage  for  the  support  of  life, 
and  make  donations  and  give  alms  in  a  moderate  degree, 
for  the  benefit  of  her  deceased  husband;  but  not  dispose 
of  it  at  her  pleasure,  like  her  own  peculiar  property. 
If  there  be  no  widow,  the  daughter  inherits  ;  in  the  first 
place,  a  maiden  daughter ;  or  on  failure  of  such,  an 
affianced  daughter:  but,  ir there  be  none,  a  married 
daughter :  and  she  may  be  one,  who  has,  or  is  likely  to 
have,  male  issue ;  for  both  these  inherit  together  :  hut 
one  who  is  barren,  or  who  is  become  a  widow  having  no 
male  issue ;  is  incompetent  to  inherit   On  fiailure  of 
the  married  daughter,  a  daughter's  son  is  heir.   If  there 
be  none,  the  father  succeeds ;  or,  if  he  be  dead^  the 
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mother.  If  she  be  deceased,  a  brother  iff  the  successor; 
In  the  first  place,  the  uterine  (or  whole)  brother ;  if  there 

be  none,  a  half  brother.  But,  if  the  deceased  lived  in 
renewed  coparcenary  with  a  brother,  then,  in  case  of  all 
being  ot  the  whole  blood,  the  associated  whole  brother 
is  heir  in  the  first  instance ;  but,  on  failure  of  him,  the 
unassoctated  whole  brother.  So,  in  case  of  all  hems  of 
the  half  blood,  the  associated  half  brother  inlierits  in  the 
fitat- place,  and  on  failure' of ''him  the  unassociated  half 
bnsther.  But,  if  there 'be  an  ateociated*  half-brother  and 
an  onasackriated  whole  brother,  then  both  are  equal  heirs. 
In  default  of  brothers,  the  brothers  son  is  the  successor. 
Here  also  a  nephew  of  the  whole  blood  inherits  in  the 
first  instance ;  and  on  failure  of  suchy  the  nephew  of  the 
half  blood  -;  but,  in  case -of  re-union  of  coheirs,  and  oh  the 
supposition  of  all  being  of  the  whole  blood,  the  asso* 
elated  son  of  the  whole  brother  is  in  the  first  place  heir; 
and,  on  iaikife  of  him,  the  unassoeiated  nephew  of  the 
whole  Mood:  or,  on  the  suppdsition  of  all*  being  of  the 
half  blood,  tlie  associated  nephew  of  the  half  blood,  is 
die  first  heir ;  and,  on  failure  of  him,  the  unassoeiated 
nephew.  But,  if  the  son  of  the  whole  brother  be  sepa- 
rate, and  the  son  of  the  half' brother  associated,  both 
inherit  together,  like  brothers  in  -similar  circumstances, 
if  there  be  no  brothers  son,  the  brother's  grandson  is 
heir.  Here  likewise  the  distinction  of  the  whole  blood 
and  half  blood,  and  that  of  re-united  parcenery  and  dis- 
joined parcenery,  must  be  understood.  On  failure  of 
the  brother's  grandson,  the  fathers  daughter's  son  is  the 
successor :  whether  he  be  the  son  of  the  sister  of  the  whole 
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blood,  or  thetoDof  aaister  of  the  half  blood.0)   If  there 

be  none,  the  fathers  own  brother  is  heir  ;  or  in  default  of 
such,  the  father  8  half  brother.  On  failure  of  these,  the 
wiQoeision  deYolm  in  order  on  the  son  of  the  father's 
whole  brother,  on  the  son  of  his  half  brother,  on  ibe 
greodson  of  his  whole  brother,  and  on  the  grandson  of 
his  half  brother.  In  default  of  these,  the  paternal  grand-^ 
Others  daughters  son,  inherits;  and,  in  this  iostanoe 
fUaOj.wheth^  he  be  son  of  the  &ther*s  own  sister  or  so» 
<if  the  fathei^s  half  sister:  and,  in  like  manner,  [the 
whole  blood  and  half  blood  inherit  alike,]  in  the  subse- 
quent instance  of  the  succession  devolving  on  the  son  of 
the  great  grandfather's  daughter.  On  failure  of  these 
heirs,  the  paternal  grandfather  is  the  successor.  If  he 
be  dead,  the  paternal  grandmother  inherits.  If  she  be 
deceased,  the  paterpal  grandfather's  own  brother,  his 
half  brother,  their  sons,  and  gi^dsons,  and  the  great 
granjdfatfaer*8  daughter's  son  aie  successively  heire.  On 
failure  of  all  such  kindred,  who  present  oblations  in 
which  the  deceased  owner  may  participate,  the  succession 
devolves  on  the  maternal  uncle  Q  and  the  rest,  who 
present  oblations  which  the  deceased  was  bound  to  offer. 
In  de&ttlt  of  diese,  the  heritage  goes  to  the  son  of  the 
owner  s  maternal  aunt.  Or,  failing  him,  it  passes  suc- 
cessively to  the  son  and  grandson  of  th^  maternal 

^1)  Tkt  ton  of  the  proprietor'*  own  aifter,  and  tbe  sou  of  bU  half  sister,  have 
•o  equal  right  of  inheritance ;  aoeaidiBg  tO  A'cHa'nTA.  CfluVa'aaii'l, 

S'aicKUiiN A,  Crama-iangrttka. 

(9)  The  maternal  grandfather  inherits  before  his  ton  tbe  maternal  uncle, 
■ccoidfag  to  tb«  DdyaUtw  of  fUsnvWAKSavA  u4  Or— m  mtfrmkn  of 
STbIcbIiiiba.  SM«bo9Dig.Af9. 
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aiicle.(')  On  failare  of  these,  the  right  of  inheritance 
accrues  to  the  remote  kindred  in  the  descending  line, 

who  present  the  residue  of  oblations  to  ancestors  with 
whom  the  deceased  owner  may  participate ;  namely,  to 
the  grandson's  grandson,  and  other  descendants  for  three 
generations  in  succession.  In  default  of  these,  tiie  inhe- 
ritance returns  to  the  ascending*  line  of  distant  kindred, 
by  whom  oblations  are  oflfered,  of  which  the  deceased 
owner  may  partake;  namely,  to  the  offspring  of  the 
paternal  grandfather's  grandfather  and  other  ancestors, 
in  ^e  order  of  proximity.  On  failure  of  these,  the  sac^ 
cession  devolves  on  the  Sawanodaeas,  or  kindred  allied 
by  a  common  oblation  of  water.  In  default  of  them,  the 
spiritual  preceptor  is  heir ;  or,  if  he  be  dead,  the  pupil ; 
or,  failing  him,  the  fellow-stadent  in  theology.  If  there 
be  none,  the  inheritance  devolves  successively  on  a  per- 
son bearing  the  family  name,  and  on  one  descended  from 
the  same  patriarch,  in  either  case  being  an  inhabitant  of 
the  same  village.  On  failure  of  all  retatives  as  here  spe- 
cified,  [the  property  devolves  on  Br/ihman'as  learned  in 
the  three  Vi'das  and  endowed  with  other  requisite  qua^ 
lities  :Q  and,  in  default  of  such,]  the  king  shall  take  the 
escheat,  excepting  however  the  proper^  of  a  Brdhmof/a, 
But  the  priests,  who  have  read  the  three  VSdattmd  pos- 
sess the  other  requisite  qualities,  shall  take  the  wealth  of 
a  deceased  Brdhmana, 

So  the  goods  of  an  anchoret  shall  devolve  on  another 
hennit,  considered  as  his  brother,  and  serving  the  same 

( 1 )  Sm  Uie  note  aofaioloed  to  ibit  lOBiuij. 

^S)  Ci«iM«Mi^griaA«.  ' 
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hdtf  plaee.  In  like  maoner  the  goods  of  an  asoefeick 
shall  be  inherited  by  his  virtuous  pupil :  and  the  pie* 
oeptor  shall  obtain  the  goods  of  a  profflssed  student  But 

the  wealth  of  a  temporary  student  is  taken  by  his  father 
or  other  heir.  Such  is  the  abridged  statement  of  the 
law  of  inheritance.   S^RicaYsHM'A . 

Remark     the  Translaior, 

The  son  and  grandson  of  the  maternal  uncle  ou^ht  to 
precede  the  son  of  the  maternal  aunt,  by  the  analogy  of 
the  rule  of  inheritance  on  the  father's  side.  But  three 
collated  copies  of  S^RicRlfsHN'A's  commentary  agree  in 
stating  the  order  of  succession  as  here  exhibited.  On 
the  other  hand  the  same  author  in  his  original  treatise 
on  inheritance,. entitled,  CrmmhSangraha,  exhibits  the 
succession  on  the  mother*s  side  in  the  following  order : 
"  First  the  maternal  grandfather ;  next  the  maternal 
•*  uncle ;  then  the  maternal  uncle's  son  ;  after  him,  tiie 
"  maternal  uncle  s  son's  son ;  and  subsequently  the 
"  maternal  grand&ther's  daughter's  son ;  [on  failure  of 
"  these,  the  maternal  great  grandfather,  bis  son,  bis  son*s 
"son,  his  sons  grandson,  and  his  daughter's  son:  again, 
"  on  failure  of  these,  the  maternal  grandfathers  grand-  • 
«  (kther,  his  son,  bis  son  s  son,  bis  son's  grandson  and  his 
"  daughter's  son.pO  It  must  be  remarked,  however,  that 
the  text  of  S'ricrlfshn'a*s  treatise,  according  to  some  copies 
of  it,  interposes  the  mother  s  sister's  son  between  his 
maternal  uncle  and  his  son.    But  that  is  an  evident 

(1)  That  p«Tt  of  the  ifxt  wtiioh  is  enckMed  b«tween  cfOlebatvit 
wanting  in  tume  copu't  of  iLc  Cnmm•^Kllfrmha, 
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mislalDe ;  for  the  motlief^f  Butar^e  eon  is  the  sane  widi  the 
imternal  graiidfather*s  daughter's  son,  who  is  placed  by 

the  same  author  after  the  maternal  uncle's  grandson. 

The  author  of  the  Dhfo-nirnaya  states  the  suooession 
diflerently :  vis.  First  the  maternal  unde ;  then  the 
" nmtemal uncle's  son;  next  themalenial  grandMier; 
"  after  him,  the  mother's  sister's  son ;  subsequently  the 
"  maternal  uncle's  son's  son ;  and  lastly,  the  matarnal 
"  great  grandfieither."  He  gives  reasons  founded  on  the 
number  of  oblations  deemed  beneficial  to  the  deceased 
owner. 

Jaoanna't'ha  tahcapanch  an  ana  intimates  the 
opinion,  that  the  son  of  a  son's  daughter,  or  of  a  grand- 
son's daughter,  or  of  a  niece,  or  of  a  nephew's  daughter, 
are  entitled  to  the  succession  before  the  maternal  grand- 
father. (Digest  of  Hindu  Law,  vol.  iv.  p.  230;  or 
vol.  iii.  p.  629,  8vo.  ed.) 

I  find  nothing  else  upon  the  subject  in  other  writers 
of  fhe  Bengal  school;  and  amidst  this  disagreement 
of  authors,  I  should  be  inclined  to  give  the  preference 
to  the  authority  of  S'aicRlsHN'A's  Crama-sangraha ; 
because  the  order  of  succession  on  the  mother^s  side, 
as  there  staled,  follows  the  analogy  of  the  rule  ef  inhe- 
ritance on  the  father  s  side.  C. 
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ZILLA  OF  BELLARI. 
Santummab,  o.  TippuDnah. 

The  Plaintiff,  in  her  petition,  states  that  she  gave  her 
daughter  in  marriage  to  the  son  of  the  Defendant ;  who, 
using  her  ill,  the  girl  threw  herself  into  a  well,  and  was 
drowned :  upon  which  she  prays  that  a  sum  given  by  her 
to  her  daughter,  as  a  marriage  portion,  may  be  returned. 
The  Defendant,  in  his  answer,  submits  that  if  the  parents 
of  a  young  woman  make  her  any  present  on  her  marriage, 
it  is  customaiy  to  return  it  at  her  death,  if  she  leave  no 
male  Issue ;  but  that,  as  the  girl  in  question  left  a  son, 
the  action  is  not  maintainable.  The  Plaintiff,  in  her 
reply,  admits  that  had  her  daughter  died  a  natural  death, 
it  would  have  been  so ;  the  property  in  question  would 
have  vested  in  her  son :  but  insists  that  the  circumstances 
of  her  death  make  the  difference,  and  that  the  portion 
should  be  restored.  You  are  therefore  directed  to  say, 
whether,  according  to  the  Sastra,  the  Plaintiff  is  entitled 
to  recover  the  sum  claimed  by  her,  or  not? 

Vrihaspati  and  Y'ajnyawalcya.  both  declare,  that  any 
property  that  has  been  given  to  a  ivoman  in  marriage  de- 
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scends  to  her  issue.  The  girl  in  qaestton,  having  cm' 
nutted  wmt  crime  in  her  former  state  of  emstence,  has 

been  punished  in  this,  by  dying  a  violent  death.  The 
property  notwithstanding  given  to  her  by  her  mother 
▼ests  in  her  son. 

(Signed)  RuNOA  Chabt,  PundU, 

Remark. 

There  is  no  colour  for  pretending  that  the  woman's 
suicide  altered  the  rule  fsi  succession.  C. 
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ZiLLA  OF  CANARA. 
Dec.  22,  1S09. 

(Aata,  vol.  i.  |i.  9S.  156. 160.) 

Hebaogoola  Puttiah,  an  inhabitant  of  the  village  of 
♦Voop^nacandoor,  in  the  district  oC  Hoonadapooiain, 

having  been- expelled  from  his  caste  by  his  caste  people, 
for  adultery  with  a  woman  of  a  low  tribe,  and  being 
deemed  in  consequence  among  them  as  one  dead,  his 
wife  and  children  have  come  to  obtain  expiation  for  them- 
seWes. — What  is  the  prescribed  expiation,  according  to 
Sastra  ? 

AfUfver. 

If  one  be  dead  in  law,  in  consequence  of  having  com- 
mitted some  vile  act,  the  Dharma  Sastra  prescribes  to  his 
wife  and  sons,  for  expiation,  gifts  of  cows,  in  the  name  of 
the  deceased,  according  to  their  ability,  with  ten  thou- 
sand repetitions  of  the  Gayatri;  a  thousand  and  seven 
Hmahs^  with  prayers,  and  sacrifice  to  Nart^am;  and, 
according  to  circumstances,  rice,  and  Daichana,  and  betel 
should  be  served. 

Remarks. 

"  According  to  a  passage  cited  in  tlie  Nirneya  Sindhu, 
if  a  man  die  expelled  from  his  caste,  his  heir  should  per- 
form  sixteen  prt^apatya ;  (penance)  but,  if  he  leave  no 

issue,  his  successor  must  perform  ninety  Cuchhra^  or 
penances  termed  severe ;  (see  Menu,  ch.  xi.)  after  which^ 
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the  obsequies  of  the  deoeased  are  to  be  performed.  This 
appears  then  to  Be  an  atonement  for  a  deceased  sinner 
not  an  expiation  for  the  wife  and  sons ;  who  do  not  for- 
feit caste  for  his  sin,  unless  they  continued  to  associate 
with  him,  ia  which  case  the  expiation  would  be  different.'* 

C. 

«I  do  not  see  wkat  a  ooort  el  justice  Imb  to  do  'witb 
any  payaschit,(^)  further  than  to  ascertain  tet  it  haa  bees 

duly  performed,  when,  as  in  cases  similar  to  this,  suc- 
cession to  property,  or  other  civil  right,  may  depend 
upon  it"  B. 

(1)  T^pxation. — It  fonns  the  lubject  of  th*  thM  Cndft  <lf  effOy  1Mi|^Ml  BWi 
law  book.   Sm  Preface  to  this  w«k,  p.  xi. 


Digitized  by  Google 


CHAP.  VII. 


269 


ZILLA  OF  COMBACONUM. 

March  23,  1809. 

(Alto.  vol.  95.) 

In  a  case  involving  a  question,  how  far  the  carpenters, 
iron-smiths,  and  goldsmiths  were  entitled  to  perform  their 
rites  and  ceremonies  with  the  forms  of  the  Veda,  and  to 
read  the  Veda; — ^upon  which  the  Pandit  referred  to, 
holding  them  to  be  of  the  spurious  tribes  enumerated 
by  Menu,  (ch.  x.  v.  6.  40.)  denied  their  claim;— 
case  and  opinion  gaTe  occasion  to  the  following 

Remarks. 

The  study  of  the  Veda,  by  the  2d  and  3d  tribes  is 
disused ;  but  it  is  not  forbidden  to  them. — It  is  prohi- 
bited to  ithe  Sodra.  C. 

This  appears  to  me  not  to  be  a  ease  for  a  court  of  jus- 
tice.— It  is  not  a  question  of  Caste,  but  of  Religion; 
arising  out  of  the  peculiar  situation  of  the  Carmdki,  or 
workers  in  wood,  stone,  and  metal,  in  the  districts  adja- 
cent Madras.  The  five  tribes,  of  which  they  are  com- 
posed, were  formerly  Linn^ud liaris,  and  their  Gurus 
were  Fundarums.  A  few  years  ago,  at  the  persuasion  of 
some  missionary  Brahmin  (whose  name  I  do  not  now 
recollect),  some  of  ihem  thought  proper  to  change  their 
religion.  Divesting  themselves  of  the  Lingam,  and  being 
duly  invested  with  the  Brahmmical  thread  as  VawfoSt 
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they  left  their  Tantras,  and  betook  themielTef  to  the 
Vedat,  and  have  e?er  since  aeknowledged  the  Biahmins 

as  their  Gurus. 

How  can  any  of  these  circumstances  be  brought  into 
a  court  of  justice?  Where,  in  all  the  books  of  Hindu 
law,  is  a  sentence  to  be  Ibond,  fiom  which  inteifeienoe 
in  matters  of  conacioice  can  be  infiened  1  E. 
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ZILLA  OF  BELLARI. 
Feb.  6, 1809. 

Dacker  Bace,  t;.  Ulkupah  and  Jangee, 

(Aate,  vol.  i.  p.  161.) 

This  action  is  brought  by  the  Plaintiff,  (a  female,)  on 
the  gfoand,  that  the  Defendants;  disclaiming  her  as  be- 
longing any  longer  to  her  caste,  had  refbsed  to  eat  with 
her ;  and  she  lays  her  damages  for  the  injury  to  her  cha- 
racter at  thirty  rupees.  Supposing  the  charge  substan- 
.  tiated,  what  is  to  be  the  consequence,  according  to 
the  law  ? 

Anstoer. 

If  any  one  of  the  Plaintiff's  caste,  that  have  been  ac- 
customed to  eat  with  her,  refuse  without  just  cause  to  do 
so  any  longer,  they  are  liable  to  punishment,  according  to 

the  circumstances  of  the  case. 

Ramrks. 

A  paseage  of  Catyayana  provides,  that  if  one  who 
ought  to  asBociate  at  meals  witih' another,  refuse  to  do  so, 
without  sufficient  cause,  he  shall  be  fined.  C. 

Perhaps  this  was  the  only  mode  of  bringing  the  case 

into  the  Zilla  Court,  the  regulations  not  providing  for  an 
i^peal  from  the  decision  of  the  caste.  The  answer  of  the 
Pundit  is  right  The  Defendants,  if  guilty  of  the  ads 
imputed  in  the  plaint,  are  liable  to  punishmenl  by  the 

magistrate,  not  in  damages  to  the  individual.  The 
Hindu  law  knows  nothing  of  discretionary  damages.  £. 
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ZILLA  OF  CHITTORE. 
Jan.  5, 1809. 

(Am^  vdL  L  ^  15tf.  Iftl.  l«f .  186.) 

If  a  Hindoo  be  alleged  to  have  committed  an  act,  for 
which  he  is  liable  to  be  expelled  his  caste,  bow  i»  he  to 
be  tried  ?  To  whom  does  it  belong  to  pus  sentsnce  iipco 
bim?  Ctai  bis  casis  eat^  or  oontume  tbeir  loteioQiuie 
witb  him,  pending  their  inquiry  ? 

Aruwer  of  the  Ptm£i, 
If  there  be  no  witness  to  the  conduct  imputed,  the 
party  u^m&X  be  examined  on  oath.  The  examination 
commences  with  the  priest,  the  relations  of  the  paf^» 
and  the  caste  ooUectiTely ;  and  whatever  crime  th^  find 
bim  to  bave  committed,  it  is  to  be  referr^  to  tiie  Sas- 
trees ;  and,  upon  their  being  satisfied,  the  accused  is  to 
suffer  sttcb  penance  as  they  may  decree.  If  be  submits 
jwd  sii%rs.acoQcdingIy,  be  is  to  be  le^oted  to  bis  caste ; 
or  rather,  be  is  not  to  be  expelled  from  it  If  he  resists, 
and  refuses,  the  priest,  with  his  relations,  should  remon- 
strate, and  urge  him.  If  he  still  persists  in  his  refracto- 
ruusi^  lelprawe  should  be  made  to  tbe  someigii,  and  bis 
fnneml  ritas,  with  bieddng  of  pots,  he  soiemmsed  ftr  blm, 
the  same  as  though  he  were  dead ;  and  all  intercourse 
with  him  discontinued,  at  the  peril  of  him  who,  nnder 
suck  diumiislMinju,  contimies  any .  If  be  agnev  to 
aabmit,  a  pot  of  water  bting  pot  into  bis  band,  be  shoaUi> 
without  reproach,  be  directed  to  offer  grass  to  a  cow 4f 
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tke  cqw  gnuMt  on  tht  gnu,  he  is  to  be  reoeived ;  if 

€ftberwue,  he  iiilut  imdergo  repeated  ezpiation.(^) 

In  many  of  the  cases  stated  in  the  passages  quoted, 
the  persons  described  are  not  excluded  from  society  at 
meals :  in  others  they  are  expelled  from  the  society  of  the 
caste^  and  none  can  associate  with  them  at  meals,  withont 
themselTes  incurring  risk  of  ezpniston.**  C. 

The  law  referred  to  is  now  abrogated ;  and  the  Pandit 
might  have  saved  himself  the  trouble  of  quoting  it.  The 
words  of  abrogation  are  express ; — **  in  the  Calii/uga,  eadi 
bears  his  own  sin and  contamination,  therefore,  does  not 
follow  association  with  the  excommunicated. 

iU  to  the  principal  point,  what  is  generally  under- 
stood among  Europeans  by  the  expression  of  **  turned 
out  of  caste,**  has  no  legal  existence  among  the  Hindoos ; 
that  is,  there  cannot  be  by  law  at  the  present  day  any 
positive  and  final  rejection  from  caste,  though,  no  doubt, 
frequent  instances  occur,  in  which  the  power  is  arbitrarily 
tisurped  by  caste  assemblies. 

The  opinion  of  the  Pundit  is  good,  so  far  as  it  goes, 
according  to  the  old  law ;  but  it  does  not  answer  the  whole 
of  the  judge's  question,  In  what  manner  is  it  to  be  tried, 
and  who  is  to  pass  judgment?**  The  Hindu  law  recognises 
the  jurisdiction  of  a  number  of  inferior  courts,  such  as 
( Cuia,  Fuga,  Sreniti), — that  formed  by  persons  of  the 

(1)  M«a«.  ch.  XL  IM,  19S,  184.  IST. 
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same  caste, — that  by  persons  of  the  same  trade  or  profies* 
wm, — ^that  fomied  by  the  various  casta,  trades,  and  pro- 
fessions  inhabiting  a  certain  district — The  acts  of  these 

courts,  in  cases  arising  properly  under  their  cognizance, 
are,  in  ail,  as  valid  as  if  passed  by  the  King  s  courts,  and 
may  be  enforced  in  like  manner;  but  the  law  allows  an 
appeal  from  them  all  to  the  King's  courts. — ^It  is  correctly 
s^ted,  therefore,  that  examination  should  be  made  by  the 
caste  collectively,  but  that  final  judgment  belongs  to  the 
King's  court,  by  which  any  act  of  the  collective  caste 
may  be  superseded.  An  expiation  is  appointed  for  ereiy 
possible  offence,  for  which  a  man  is  dismissible  from 
his  caste ;  which,  being  duly  performed,  he  must  be  re- 
admitted. E. 
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ZILLA  OF  GANJAM. 
November,  1805. 

(Aate,  vol.  i.  p.  165.) 

Queition. 

Among  the  Hindoos,  can  a  family  woman  be  degraded 
by  her  own  caste,  on  a  charge  of  adultery,  sufficiently 

proved  ?  And,  if  she  can,  how  far  is  she  readmissible  ? 

Answer. 

If  aduHery  be  proved  against  a  Itindu  woman,  she 
is  liable  to  be  degraded,  unless  the  accusation  can  be 
traced  to  malice.  With  the  exception  of  the  tribe  of 
Ckarma,  (or  dancing  women,)  it  is  ordained  of  Hindu 
women  in  general,  in  all  Uie  Dharma  SaHras,  in  the 
chapter  entitled  Stree  Pumlhanna,  that  the  husband  should 
guard  the  conduct  of  his  wife ;  and  that,  on  her  being 
convicted  of  such  a  crime,  she  is  to  be  ezpeUed  society. 
The  law  is  applicable  alike  to  Brahmms,  CshatiTas,  ¥ai- 
syas,  and  Sudras;  but  not  to  persons  of  illegitimate  and 
spurious  birth,  who  are  more  under  the  control  of  custom, 
and  the  discretion  of  their  relatives.  And,  if  the  rela- 
tives of  a  woman,  who  has  been  so  convicted,  should 
admit  her  into  the  family,  they  also  would  be  reprehensi- 
ble. The  general  customs  of  the  Hindoos  concur  in  these 
respects  with  the  law. 

(Signed)  •     C.  Vakadacharloo,  PimdU. 

Remark. 

This  opinion  is  accurate; — and  one  degraded  £rom 
dass,  that  is,  an  outcast,  is  excluded  from  inheritance. 

S.  • 
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ZILLA  OF  DARAPOORAM. 
May  9, 1807. 

(Aatfi.  vol.  i.  p.  1S6. 163.) 

A  married  woman  liaTing  formed  a  coniiexioii  widi  a 
stranger,  her  husband,  without  any  judicial  inquiry  into 
her  conduct,  turned  her  out  of  doors ;  and  she  never  re- 
turned to  him  diiiiog  his  life.  He  dying  without  male 
iasne,  is  she,  undv  these  circumstances,  entitled  to  suc- 
ceed to  his  estate  ? 

If,  instead  of  bringing  to  a  public  test,  the  suspicion  he 
might  have  reason  to  entertain  of  his  wife,  the  husband 
turns  her  out  of  doors,  and  the  matter  rests  here,  her 
rights  remain  entire.  But  she  should  be  provided  with 
pfooft  of  her  innocence. 

(Signed)         SivoART  Sankara,  Sasiret, 

A  wife  guilty  of  incontinency  is  debafred  from  the 
right  of  inheriting  from  her  husband.  (Mitacshara  on 
Inh.  ch.  ii.  sect  i.  ^  37.)  It  cannot  be  indispensable  that 
the  husband  should  proclaim  her  dishonour,  and  his 
own.  In  the  case,  as  stated,  it  appears  that  be  did  resent 
her  misconduct ;  and  the  passage  referred  to  shews  that 
presumption  of  guilt  suffices  for  her  disinherison*  C. 
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Unleit  the  next  heir  prove  her  guilt,  she  sueceedi  to 

the  property.  Never  having  returned  to  her  husband's 
house,  what  was  she  doing  all  the  while  ?  She  is  not  to 
answer  the  question.  This  rests  with  him  who  claims  to 
snpeiaede  her.  E. 
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TRITCHINOPOLY  PROVINCIAL  COURT. 
December  30,  1809. 

<AaM»vol.i.  p.  IM.  106. 16*.  t44.) 

A  widow,  with  a  daughter,  but  no  son  by  her  deceased 
husband)  having  taken  possession  of  iiis  estate,  is  squan- 
dering it,  being  proved  to  be  a  bad  character. — ^What 
says  the  law  in  such  a  case? 

Though  a  widow  should  be  proved  to  be  vicious,  still, 
in  defiuiit  of  male  issue,  she  has  a  right  to  her  husband  s 
eitate,  but  not  to  squander  it.  It  is  to  be  employed  in 
charities,  and  the  maintenance  of  the  fiunily ;  and,  for 
this  purpose,  and  to  preserve  the  rights  of  the  daughter, 
trustees  and  a  receiver  may  be  appointed. 

(Signed) 

Tbevaloor  Apfenoar,  Pundit, 

Remaj'ks. 

An  unchaste  woman  is  excluded  from  the  inheritance 
of  her  husband.  See  Mit  on  Inh.  ch.  ii.  sect  i.  30.  37. 

But  no  misconduct,  other  than  incontinency,  operates 
disinherison ;  nor,  after  the  property  has  vested  by  in- 
heritance, does  she  forfeit  it,  unless  for  loss  of  caste, 
unezpiated  by  penance,  and  unredeemed  by  atonement. 
The  husband's  kin  are  the  guardians  of  the  widow  ;  or, 
in  default  of  Sapindas  of  her  husband,  the  kin  of  her  own 
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ftlher  are  so.  They  have  power  to  control  her  lavish 
eipenditure,  and  improvident  gifts.  Nareda,  2  Dig.  384. 
See  Yajnyawalcya,  cited  by  Jagannatha,  Id.  381.  C. 

The  wife  does  not  succeed,  unless  she  be  chaste. 
This  is  a  necessary  condition;  but  in  all  cases  she  is 

entitled  to  a  maintenance.  In  this  case,  the  daughter,  on 
proof  of  the  unchastity  of  the  mother,  would  take  the 
estate ;  and,  under  the  direction  of  her  natural  protector, 
support  her  mother.  In  the  event  of  the  failure  of  near 
kinsmen,  the  king  is  her  natural  protector ;  and,  in  this 
ca^,  a  receiver  might  be  appointed  ;  not  otherwise. 

E. 
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APPENDIX  TO  CHAP.  VIII. 

ON  CHAEGB8  UPON  THE  IKUEBITANCB. 


ZILLA  OF  VIZA6APATAM. 
Feb.  1,  1807. 

(A&t»,  vol.  i.  p.  161.) 

1 .  Is  tlie  son  bound  to  discharge  a  debt  contracted  by 
the  father  ? 

2.  The  &ther  having  in  his  lifetime  given  his  m  a 
release,  exonerating  him  from  his  debts,  and  living  sepa- 
rately from  him,  is  the  son  still  liable  notwithstanding? 

3.  Is  the  obligation  personal,  or  does  it  depend  on  the 
father  having  left  assets? 

Answer. 

1.  It  is  incumbent  on  the  son  to  repay  money  borrowed 
by  the  fiither  for  the  support,  or  on  account, of  the  neces- 
sities of  the  family. 

2.  But  not  in  the  case  of  a  release  as  stated  ;  the  father 
having  survived,  for  a  length  of  time,  the  division  of 
families. 

3.  The  genera]  obligation  is  independent  of  assets. 

(Signed) 

Dusky  Narrain  Sastrooloo,  Pundit. 
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•  •  .  • 

Metftarh* 

1.  It  is  so,  if  he  were  a  member  of  the  fiunily  haying 
made  no  partition,  nor  accepted  a  separate  portion. 

2,  and  3.  Witfaoat  assets,  the  son  is  under  a  moral 
and  religious,  not  a  civil  obligation  to  pay  his  father's 
debts,  according  Co  the  remark  oC  Sir  WiUtam  Jones. 
See  iaganwatha's  Dig*  b.  i.  cbcvii.  Sir  W.  JoBeB*B  note. 
This  is  inferable  from  the  reason  given  Ibr  the  son's 
liability,  which  is  entirely  a  religious  one.    See  Nareda, 
cited  by  Jagannatha,  Dig.  b.  i.  cxciv.    A  reason  of  a 
temporal  nature  might  be  supposed  in  the  son  s  participa* 
tion  in  the  ^her^s  wealth,  from  the  moment  of  his  birth. 
Being  in  a  sort  of  family  partnership  with  his  father,  he 
might  be  held  liable  for  debts  contracted  by  the  father, 
as  manager  of  that  partnership.   This,  however,  was  not 
in  the  contanplation  of  the  Hindu  legblators ;  else,  the 
grandson,  and  great-grandson  should  be  held  equally 
liable,  if  born  before  the  demise  of  the  debtor.    But  the 
one  is  not  liable  at  all ;  and  the  other  for  principal  only. 
Jagannatha's  Dig.  b.  i.  czcvii.   It  is  then  a  moral  obli- 
gation oii]y>  to  pay  a  debt  contracted  by  the  father  for 
his  separate  account.    But  one  contracted  by  him  for  the 
common  concern,  binds  his  sons,  &c.  who  were  not  pre- 
viously separated  by  a  partition  of  efiects  and  debts. 

It  should  however  be  remarked,  that,  to  exonerate 
himself  from  payment  of  debts,  the  son  must  decline  the 
succession  to  the  patrimony.  By  so  doing  the  burden  is 
left  upon  the  property.  See  passages  in  Jagannatha, 
b.  i.  dxxi.  &c.   An  insolvent  estate  being  thus  aban- 

82 


Digitized  by  Google 


276  APPENDIX  TO 

doned  to 'the  creditors,  is  taken  by  them  alone ;  and  no 

one  renders  himself  liable  for  debts  without  assets. 

C. 

"The  Pandit  to  whom  the  abore  questions  were  n- 

**  ferred  is  generally  right.  The  law  stated  in  answer  to 
"  the  last  of  the  three  seems  hard,  but  it  is  the  law. 
"Ptte  runaoar  I'li^rav^' a  father  in  debt  is  an  enemy 
<« <to  hii  sotti' saya  the  Sanscrit  prorerb.**  £. 


Digitized  by  Google 


CHAP,  viir 


277 


ZILLA  OF  BELLARI. 
July  1,  1807. 

Timmanah,  v.  Veneapah. 
(Aato»  VOL  i.  p.  ler.  19t.) 

The  Defendant  having  contracted  a  debt,  which  he 
was  unable  to  pay,  it  was  referred  to  the  Pundit,  to  say, 
whether  the  son  was  answerable  for  it  in  the  lifetime  of 

the  father,  no  division  of  property  having  taken  place 
between  them,  and  the  father  insolvent,  while,  the  son 
was  able  to  pay. 

Amwtr, 

The  son,  il  he  have  means,  must  pay  his  father's  debt. 
If  the  son  be  dead,  the  grandson  is  answerable.  The 
responsibility  applies  to  the  case  of  the  fiitfaer's  absence 
in  anotber  country,  or  insolvency,  as  well  as  to  that  of 
his  death. 

(Signed) 

Remark. 

"  See  Yajnyawalcya,  cited  by  Jagannatha,  Dig.  b,  i. 
choL  &c  with  the  commentaiy.  It  is  not  eipressly 
said  that  the  debt  shall  be  paid  by  the  son,  in  the  life- 
time of  his  faliher,  who  is  insolvent  It  is  declared,  how- 
ever, that  he  shall  pay  the  debt  of  the  father  who  is 
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Oppressed  by  calamity,  such  as  incuxable  diBease,  &e. 
and  that,  even  though  no  patrimony  have  come  into  his 

hands.  But,  according  to  the  remark  of  Sir  WilUara 
Jones,  the  obligation  is  moral  and  religious,  not  civil.*' 
See  note  on  Jagannatha,  Dig.  b.  i.  cUvii.  C. 


CHAP.  Till. 


27a 


ZILLA  OF  COMBACONUM. 

(Aati,  vol.  i.  p.  167.) 

The  Defendant,  a  widow,  is  sued  for  a  debt  contraeted 
by  her  husband  s  father,  who  is  dead ;  her  husband  being 
also  dead,  haviog^  left  a  aon,  who  bowe?er  is  poly  an 
infimt — ^Is  the  action  msintaiiMible  against  the  grand- 
ion? 

Answer. 

Failing  the  son,  the  grandson  of  him  who  contracted 
the  debt  is  liable;  consequently  the  infant  alluded  to, 
wlm  he  comes  of  afe. 

Remark. 

"  Provided  the  father  s  estate  be  not  possessed  by  an- 
"  Other;  (Jaganiiiitba*8  Dig.  b.  i.  ebuu.  &c.)  or,  if 
**  there  be  no  assets,  provided  the  gprandson  were  not 
**  separated  from  the  family  partnership : — and,  at  all 
"  events,  beings  a  minor,  he  cannot  be  called  upon  to  pay 
'*  the  deb^  until  he  have  attained  the  age  of  sixteen.'* 
Ce^yanay  cited  by  Jagannatha,  Dig.  b.  i.  ckocxvii. 
"  Nor  is  he  liable  for  interest  payable  out  of  his  own 
«*  funds."   (Id.  cxcvii.)  C. 
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ZILLA  OF  VIZAGAPATAM. 

August  24,  1807. 
(AaUM,  v«l.  i.  p.  IM.) 

One  indebted  having'  died  leaving  a  widow,  Irat  no 
children,  is  the  widow  liable  for  the  debt  of  the  deceased 
generally,  or  subject  only  to  her  possessing  assets  I 

Answer, 

If  the  debt  in  question  arose  from  money  borrowed  by 

the  husband  for  the  support,  or  other  indispensable  pur- 
poses of  the  family;  and  if,  at  the  time  of  his  death,  he 
got  bis  wife  to  agree  to  repay  it,  or.  if  the  husband's 
property  be  sufficient  to  discharge  the  debt,  and  also  to 
supply  her  with  food  and  clothing,  in  either  of  these 
cases  she  will  be  liable ;  otherwise  not. 

(Signed) 
D.  Narrain  Sastrce,  PunSt, 

Rmarks. 

A  woman  is  not  in  general '  liable  for  the  debts  of  her 
husband.  See  passages  quoted  in  Jagannatha's  Dig. 
b.  i.  ccvii.  &c.  But,  if  she,  or  any  other  person,  pos- 
sess assets  of  the  debtor,  his  debts  must  be  discharged 
out  of  such  funds ;  (ibid,  ccxx.)  and  this,  whether  enough 
remain  for  her  maintenance,  or  not 

The  case  of  her  undertaking  for  the  debt  would  be  a 
special  one;  but  it  is  not  so  stated  in  the  question. 

C. 
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If  a  wife,  pomessing  separate  property,  render  it  by 
special  agreement  liable  for  a  debt  contracted  by  her 
husband,  she  must,  in  his  default,  pay  it.  Or,  if  she 
have  poasessed  heiself  of  her  husband's  property,  she  is 
liable  to  that  extent  for  his  debts.  A  widow  is  liable 
in  these  two  cases  only.  The  Sastri  considers  the 
claim  of  the  widow  to  subsistence  from  the  husband's 
estate,  as  preferable  to  the  claim  of  his  creditors ;  and,  as 
he  is  confessedly,  one  of  the  most  respectable  of  thosey 
whose  names  are  found  in  these  papers,  the  presump- 
tion is  that  he  is  right,  though,  for  this  part  of  his 
opinion,  1  know  not  whence  he  derives  his  authority. 

« 
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ZILLA  OF  BELLARl. 

3mmy  10, 1808. 
Erapahy  v,  Ackummab. 

{Aa/tt,  vol.  i.  p.  166.) 

MoodB|Mh»  patamal  nephew  to  tbe  JkSeuktA'B  hwh 
iMnd  diecoiied»  hHviogrboRowed  monaf  of  tbe  Pkanlift 
for  ivliieb  he  gave  him  a  written  promise,  died,  leaving 
what  property  he  had  in  the  handa  of  Defendant,  whose 
husband,  together  with  Moodapab,  formed,  while  living, 
an  undivided  fiunily.  Is  tbe  action  maintainable  against 
tbe  Defisndant,  the  widow  ? 

Amwer, 

Itis. 

Remark, 

Assets  are  to  be  pursued,  into  whatever  bands.  See 

Nareda,  cited  by  Jagannatha,  Dig.  b.  i.  clxxii.  and 
innumerable  other  authorities  may  be  cited,  were  it 
requisite  in  so  plain  a  case.  C. 
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ZILLA  OF  BELLARI. 

April  2, 1808.  . 

Yemimmab,  v.  Sinjevoo. 

(Abm*  fol.  l  p.  IM.) 

The  Defendaats  elder  brother,  Terumalyah,  haviog 
•failed  in  an  engagement  to  pay  to  the  Plaintiff,  by  instal- 
ments, the  amount  of  Defendant's  bond,  the  Plaintiff  sues 
the  latter  upon  the  original  obligation. 

The  Defendant's  answer  is,  that,  upon  the  Plaintiff 
importuning  him  for  payment,  the  debt  was  transferred, 
and  made  payable  by  his  brothor  Temmalyah ;  and  the 
amn  having  been  borrowed  whUe  Defendant  and  his 
brother  lived  together,  the  latter  has  become  the  debtor, 
in  discharge  of  the  Defendant. 

The  bond  remaining  in  the  possession  of  the  Plaintiff, 
whether,  under  these  circumstances  it  be  recorerable 
against  the  Defendant,  is  the  question. 

7%e  Pundifs  Antwer, 
Though  the  debt  was  contracted  while  the  brothers 
liTcd  together,  still  the  bond  being  the  Defendants,  and 
not  appearing  to  have  been  adjusted  on  partitioii  be- 
tween them,  the  action  is  maintainable. 

(Signed) 

♦ 

Remarks. 

The  law  directs  the  debts  as  well  as  effects  to  be 
divided.   Mit  on  Inh.  ch.  i.  sect  iii.  1.  9.  This,  how- 
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ZILLA  OF  CUDDAPAH. 
Feb.  13,  1808. 
Gungoo  Chitt/y  v,  Bauliah  and  Others. 

(Anti^  voL  L  p.  170.) 

A  father,  having  made  division  in  his  llfettme  among 

his  sons  by  different  wives,  how,  by  law,  are  his  Sraadums, 
or  ceremonies,  to  be  performed  for  him  afker  his  death  ? 

Amwer. 

Q)  Whether  by  different  mothers,  or  by  the  same,  under 
the  circumstances  stated,  all  the  brothers  should  meet, 
and  perform  together  the  ^neral  rites  and  ceremonies  of* 
their  deceased  father,  from  his  burning  till  the  siiteenth 
day  from  his  death ; — the  expense  to  be  borne  in  com- 
mon. All  future  ones  are  to  be  performed  by  each 
separately.  (Signed) 

Correct.  C. 

(1)  Pott,  p.  S9L 
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ZILLA  OF  CHINGLEPUT. 

July  5, 1808. 
Permal  Reddy,  v.  Maorepa  R.  and  Tanapah  R. 

^Ante.  vol.  i.  p.  in.) 

The  parties  are  descended  from  a  common  ancestor, 
the  Plaintiff  being  the  grandson,  the  Defendants  the  sons 
of  Singi^h  Reddy;-^the  Plaintirs  father  (Mootapeh) 
by  oite  wife,  the  Defendants  by  a  different  one — ^having 

lived  together  as  an  undivided  family,  and  the  Plaintift's 
father  being  recently  dead,  a  partition  is  now  desired. 
A  schedule  of  the  property  aooompanying,  the  Ist  Ques- 
tioB  k,  What  parts  of  it  are  difisible ;  and  what  abare 

does  the  PlaintifT  take?  2dly,  Is  he  entitled  to  a  provi- 
sion for  his  marriage,  independent  of  his  share  ? 

Amwer. 

Deducting  the  jewels  (')  that  have  been  worn  by  the 
Plaintiff,  the  Defendants,  their  wives,  sons,  and  daugh- 
ters, and  their  respective  «pp«ie1,  the  property  of  the 
common  ancestor  Singapah  Reddy,  should  be  divided 
into  three  shares ;  of  which  the  Plaintiff  will  be  entitled 
to  one,  in  right  of  his  father  ;('^  and  the  Defendants, 
in  their  own  right,  severally,  to  the  other  two.  The 
Plaintiff  being  a  nephew,  and  not  a  brother,  the 
expenses  of  his  marriage  are  not  chargeable  upon  the 
common  stock. 

(Signed)         Cuishnama  Cuarya. 
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Refiutrks, 

(»)  See  Mit.  on  Inh.  ch.  i.  sect.  iv.  §  19.  (")  See  Id. 
ch.  i  sect  y.  §  2.  See  Id.  ck.  L  tect  vii.  §  4.  Where 
die  initiatoiy  oeremonieBi  tenainBting  with  mairiage, 
are  dtrecled  to  be  performed  for  biothera>  but  without 

aoy  meatioQ  of  nephews.  C. 
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ZILLA  OF  SALEM. 
January  2,  1808. 
Kylapa  CoundeDy 

V. 

Nallaya  Counden,  Cooty  Couuden,  and 
Chingada  Counden. 

(Ante,  ToL  i.  p.  171.) 

The  parties  are  four  brothere,  two  of  whom  are  nnmar- 

ried  ;  and  there  are  also  belonging  to  the  family  two  un- 
married sisters,  and  a  mother.  The  property  belonging 
to  them  being  undivided,  the  Plaintiff  sues  for  a  partition. 
What  is  the  extent  of  his  right? 

Answer. 

The  unmarried  brothers  and  sisters  should  be  first  nar- 

ried  out  of  the  joint  stock.  What  will  remain  of  the  patri- 
mony, with  the  additions  that  have  been  made  to  it,  being 
divided  into  six  parts,  and  one  of  these  sub-divided  by 
four,  two  of  the  latter  should  be  given  to  the  unmarried 
girls ;  and,  from  the  remaining  five  shares  and  a  half,  the 
expenses  requisite  for  the  weddings  of  the  two  unmarried 
brothers,  with  a  portion  for  the  maintenance  of  the  mother, 
being  first  deducted,  the  Plaintiff  will  be  entitled  to  a 
fourth  of  the  residue. 

(Sigpned)  Sincana  Chariar, Pmim^. 
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Remarks. 

See  Mitacshara,  ch.  i.  sect.  vii.  §  2,  3. 
The  allotment  of  a  quarter  of  a  share  for  the  nuptiab 
of  an  unmarried  sister,  (Ibid.  6,  et  seq.)  is  explained 

by  the  Chandrica  and  Madhaveya,  as  intending  only  a 
sufficiency  for  the  charges  of  her  marriage.  C. 

I  do  not  quite  undeistand  the  reason  of  thu  mode  of 
division,  nor  the  mode  itself.   If  it  be  meant  that,  setting 

off  one  share  for  the  four  brothers,  one  for  the  mother, 
and  one  for  the  two  sisters,  as  the  measure  of  their  mar- 
riage expenses,  to  be  divided  between  them,  it  is  suffi- 
ciently correct.  But,  what  does  the  Pundit  mean  by  dividing 
this  share  into  four  parts?  Provision  should  be  made  for 
the  marriage  of  younger  brothers,  if  the  elders  are  already 
matried,  before  division; — this  part  «f  the  opinion  is 
conect  E. 
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ZILLA  OF  CHINGLEPUT. 
May  21, 1803. 

(Ante.  vol.  i.  p.  If  1.) 

To  the  Pundit. 

The  father  being  dead,  leaving  a  widow,  and  infant 
son,  with  property,  die  son  and  estate  being  in  tke  bands 

of  a  brother  of  the  deceased,  the  widow  demands  the 
custody  of  the  one  and  the  other.  You  will  say,  who  is 
entitled  to  it,  and  whether  the  sod  be  oompeliaUe  to  liva 
with  his  mother,  or  may  choose  with  whom  to  Uye. 

Answer. 

The  estate  is  the  soa*s,  out  of  which  tlie  widow  of  the 
deceased  is  Miiy  entitled  tp  be  inaintmaed.  The  son  14 
not  compellable  to  live  with  his  mother ;  it  is  rather  h^r 

duty  to  live  with  hini. 

(Signed) 

Tekoomaly  Kistnaha  Cuariar,  PumUt. 

The  sovereign  is  the  guardian  of  minors.  (3  Digest, 
542.)  The  mother  cannot  claim  a  share,  but  a  mainte- 
nance merely,  from  an  only  son ;  her  right  to  a  specific 
allotment  arising  only  when  a  partition  is  made.  C. 
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ZILLA  OF  NELLORE. 

(Aate,  ToL  i.  p.  in.) 

Bjf  the  FundU. 

If  there  be  undivided  brothers,  and  one  die,  leavintr  a 
widow  and  a  sod,  they  succeed  to  his  share  of  the  joint 
property. 

Remarh. 

(Mr.  Colebrooke's  remark  upon  this  missing.) 

As  long  as  the  family  continues  undivided,  all  the  par- 
ceners, their  wives,  and  iamiUes,  are  entitled  to  a  joint 

maintenance;  on  division,  widows,  wives,  and  children 
can  claim  only  on  the  portion  of  their  respective  hus- 
bands and  fathers.   In  the  present  case,  if  the  son  were 
alive  at  the  tone  of  division,  his  mother  would  have  to 
look  to  him  alone  for  maintenance  :  if  he  were  dead,  she 
could  be  entitled,  in  right  at  once  both  of  her  husband  and 
son,  to  succeed  to  a  full  share  of  the  estate ;  that  is  to  say, 
a  full  share  should  be  the  maximum  allowed  her.  (*)  If 
litigation  take  place,  it  is  the  measure  to  be  adopted  by 
the  Court;  not  that  the  dividing  parties  are  bound  to 
give  her  so  much,  if  they  can  prevail  on  her  to  take  less ; 
nor  any  share  at  all,  if  they  can  provide  among  them- 
selves for  her  maintenance.   Such  at  least  I  conceive  to 
be  the  correct  doctrine ;  whether  iier  dominion  over  the 
property  be  limited,  or  otherwise,  is  another  question. 

E. 

(1)  Vid.Idk.p.«9r.-^ 

T  2 
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ZILLA  OF  CUDDAPAU. 
Bussarummah,  v.  Veerapa]!. 

(Ante)  vol.  i.  p.  17 1.) 

The  question  here  is  between  a  mother  and  her  8(nis,ai 

to  the  mother's  rights. 

The  Plaiotiif  Bussarummah's  husband  died  forty  yean 
ago,  having  amassed  in  his  life,  and  left  an  estate,  in 
ready  money  and  jewels,  to  the  amount  of  about  6000  pa- 
godas. Upon  his  deatli,  she  took  possession  of  his  pro- 
perty, delivering  it  over,  as  she  alleges,  to  her  four  sons  on 
their  coming  of  age.  Of  this  there  is  no  evidence,  and  it 
is  denied  by  her  son  the  Defendant  She  further  repre- 
sents that,  about  fifteen  years  ago,  she  went  to  Jingalapillay 
to  demand  her  share,  sitting  down  for  the  purpose  at  the 
house  of  the  Defendant,  and  that  at  that  time  the  matter 
was  accommodated  by  an  agreement  in  writing,  purport- 
ing that  she  was  to  have  one  share,  the  estate  being  divided 
into  five.  Two  witnesses  for  the  Plaintifl  declare  that, 
while  she  was  sitting  at  her  son's  house,  to  enforce 
her  claim,  a  written  setdement  took  place,  but  that  from 
the  length  of  time  since,  they  could  give  no  account  of  its 
contents.  Another  stated  that  Ik;,  at  the  request  of  her 
son  Mullanah,  went  and  invited  her  to  a  wedding;  to 
which  she  refusing  to  go,  he  signed  a  paper,  promising  to 
obtain  for  her  300  pagodas ;  upon  which  she  attended : 
that  after  it  was  over,  and  the  guests  gone,  she  reminded 
him  of  his  promise,  upon  which  he  wrote  to  the  Defendant 
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to  pay  the  300  pagodas  accoiding  to  agreement,  and  gave 
the  letter  to  her  to  carry ;  bat  that  whether  the  money 

was  paid  or  not,  be  could  not  say.  The  Plaintitr  more- 
over represented  that  the  Defendant  had  ordered  her  to 
be  put  upon  a  cot,  and  thrown  into  the  woods ;  in  proof 
of  which  she  called  four  witnesses,  who  testified  that  the 
Defendant  had  put  his  mother  on  a  eot,  and  sent  her  to  a 
village  about  a  quarter  of  a  mile  distant  from  his  bouse; 
but  denied  the  order  for  her  being  thrown  into  the  woods. 
The  Defendant  stated  that  the  300  pagodas  bad  been 
paid  by  his  younger  brother,  and  that  the  Plaintiff,  having 
the  option,  had  refused  to  live  in  their  house.  Under 
this  uncertainty  of  the  evidence,  what  should  the  sons  be 
deemed  to  give  the  mother,  according  to  Dharma  Sastra? 

Afuwer  of  the  Sastree. 

(Slokums  in  Sanscrit.) 
According  to  these  Ditta  of  Gautama  Smriti,  &c. 

women  have  no  right  to  DayaBhaga,orsharesof  afiunily 
estate.    But  they  stand  opposed  by  others. 

(I^okum  of  Yajn3rawalc3^^ 

Slokum  of  Catyayana, 

Slokuni  of  Vyasa). 
According  to  these,  the  mother  shares  equally  with 
.tbe  sons,  whether  the  division  take  place  in  the  time  of 
'the  father,  or  afterwards  in  that  of  the  sons.  The  mistake 
lies  in  qualifying  her  right  to  participate,  as  a  right  to 
share. 
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(Another  Siokum.) 
According  to  this,  she  is  entitled  to  as  much  only  as 
will  enable  her  to  give  rice  with  alms  to  poor  strangers, 

and  for  her  food  and  raiment.  Thus  the  expression  of  an 
equal  share  with  the  sons  resolves  itself  into  a  particular 
portion  of  money  in  the  division  of  the  estate  by  the 
sons ;  not  that  she  takes  an  equal  proportion  with  them. 
It  is  so  held  by  Jagannatha-turca-punchanana ;  who 
declares  that  the  son  is  bound  to  provide  his  mother 
with  maintenance  only,  and  no  more.  In  the  present 
case,  though  the  wealth  of  the  Defendant  be  consider- 
able, he  is  bound  to  allow  his  mother  for  food  and  rai- 
ment only,  and  he  is  under  no  turtiier  obligation. 

(Signed) 

RvuKuks. 

This  opinion  is  conformable  to  the  doctrine  of  the 
Smriti  Chandrica,  where  it  is  afimned,  on  the  authority 
of  a  passage  of  Baodhayana,  (in  which  a  text  of  the  Tait- 
tinyaca  veda  is  cited,  declaring  w  omen  incapable  of  inhe- 
ritance,) that  the  mother  shall  not  take  a  share  as  of  heri- 
tage, but  an  allotment  adequate  to  her  wants,  and  not 
exceeding  in  the  whole  the  amount  of  a  son's  share,  in- 
cluding what  she  may  possess,  as  her  peculiar  property. 
This  position  is  however  contravened  in  the  MadliaveyOyi^) 
a  work  understood  to  be  of  great  authority  in  the  South 
of  India,  and  which  seems,  in  this  instaaee,  entitled  to  a 
preference  over  the  Smriti  Chandrica.  The  reference  to 
Jagannatha  8  Digest  does  not  appear  to  be  correct.    It  is 

(1)  And  Tide.  late,  p.  «97.— E. 
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fhm  maintained  (see  Translation,  vol.  iiL  p.  1 2,  and  30.) 
ihat  the  mother  may  eiact  from  her  8ons>  making  a  par- 
tition, an  equal  share  with  them;  and  that  it  is  only 

through  maternal  teodemess  that  this  right  is  in  present 
times  foregone.  C. 

Tha  widow's  title  ia  to  maintennCT) ;  (0  the  ultimate 
measure  of  which  is,  according  to  all  the  authorities^  a 
share.  E. 

(1)  VULIdir.p.tW.S. 
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ZILLA  OF  VIZAGAPATAM. 

Jan.  23,  1810. 
(Aam,w«ILUp,  m.) 

Two  Iwolhen,  of  the  Cshatrya  tribe,  being  aboat  to 
diTide,  after  bis  death,  the  estate  of  their  father,  the 

question  is,  as  to  the  rights  of  the  mother,  who  claims  to 
share  with  them.  They  contend  that  she  is  entitled  only 
to  a  maintenance.  To  what,  in  this  tribe^  is  she  entitled  ? 

Answer. 

The  mother  has  by  law  no  right  to  share  with  her  sons. 
She  is  entitled  to  her  Stridharia,  and,  if  there  be  land 
yielding  an  annual  produce,  to  as  much  of  it  as  wiU 

suffice,  to  be  settled  upon  her  for  a  maintenance. 

(Signed)  Dusky  Nakaain,  Satttte. 

Remark. 

The  law  provides,  that  when  partition  takes  place 
amoi^  brothers,  the  mother  shall  have  an  allotment  made 
up  to  her,  equal  to  a  fnll  share.   There  is  no  distinction 

in  this  lespeci  among  the  different  tribes.  C. 
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ZILLA  OF  DARAPOORAM. 

February  19, 1807. 

Vencatamah, 

V. 

Trevengada  Chaiy,  and  Ragoonada  Chary. 

(Ant*.  Tdl.  L  p.  m.  m.) 

The  Plaintiff  ia  a  chitdieis  .  widow.  The  defendants 
aie  the  half  brodiers,  by  the  lame  &ther,  to  her  deceased 
husband.    What  aie  her  rights,  as  against  tiie  De» 

fendants  ? 

Amwer, 

She  is  entitled  to  demand  of  them  as  much  as  will 
provide  her  in  food  and  raiment,  with  sufficient  for  the 
Sraa&m,  or  annual  ceremony  of  her  husband. 

Jtetnorks, 

They  are  bound  to  maintain  her.  See  Nareda,  cited 
in  Biitacsh.  on  Inh.  ch.  iL  sect.  i.  §  7.  C. 

This  is  HOI  the  law  of  the  Smritis,  It  is  the  convenient 
law  of  more  modem  commentators,  endeavoured  to  be 

supported  by  proposing  alterations  in  the  original  texts, 
for  which  there  is  no  foundation.  In  recent  times,  how- 
ever, when  the  operation  of  the  Hindu  law  had  been 
interrupted,  and  none  c/Hhet  established  in  its  stead,  the 
nefarious  practice  of  the  males  of  the  family  seizing  all 
the  property  of  it,  and  reducing  the  females  to  a  state 
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little  short  of  slavery,  came  gradually  to  prevail ;  which 
practicci  as  appears  throughout  these  papers,  the  present 
race  of  Pandits  are  sufficiently  inclined  to  support.(i) 

The  correct  doctrine  is,  that  a  widow  succeeds  to  the 
"  entire  sliare''  {critsmm  aiiscnn)  of  her  husband  immedi> 
ately,  if  partition  have  taken  place ;  eventually,  if  it  have 
not  What  then  is  die  situation  of  a  widow  of  a  co- 
parcener during  the  time  the  family  continue  undivided  ? 
Is  she  merely  entitled  to  a  maintenance  ?  No — she  is  in 
the  situation  of  her  deceased  husband ;  and  is  entitled  to 
the  use  of  the  joint  property,  to  th^  foil  extent  that  he 
was  etttitlied  to  it,  remembering  always  that,  as  ft  female, 
she  is  under  the  protection  of  her  natural  guardians. 

Q  "  Crittnam  atuam,"  the  entire  share,  Thia  ex- 
piessi9n  is  read  by  some  critmm  artham,  the  entire 
**e8iaie;**  and,  on  this  reading,  it  is  maintained  that  the 

widow  takes  the  estate  of  her  deceased  husband,  in  the 
event  only  of  previous  partition.  But  this  is  confuted 
by  the  better  jurists.  Sk 

(1)  ToddS  porpose.  see,  printed  at  Calcutta,  in  1833,  "  Biiof  B«iiutrk«.  re- 
fudiaf  modflm  KnmMMrhmeaU  on  the  andoit  Rights  of  Femalei,  accord- 
jagtottoHiiAi  Iiraf  lahMtonce;  by  1Umm>wn  Boy."  Aii4;nd. 
iapr.p.fl91.B.8cf9«.C 

(t)  8w  Jlib  ¥ik  dh.  XL  tMb  i.  f » Mtt: 
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Kr tract  from  a  Note  of  the  case  of  E.vparte  Janaky  Um- 
mah,in  the  Supreme  Court  of  Madras,  1814  :  cotmnum- 
atkd  by  Sir  John  AmirmheF^  Ch.  J,^^  Naie$  ff 
Coiei  ai  Madnu,  vol   pw   Ed.  1897. 

(Ante,  vol.  L  p.  171.) 

The  Master,  by  his  report,  dated  the  12th  of  May, 
1816»  (recituig  Um  order  of  lefefeBce,)  having  aiwrtained 
the  felation  of  the  paitiee;  that  Janaky  Uminah,  the 
Petitioiier,  liad,  subiequent  to  the  death  of  her  hudband, 
in  October,  1810,  been  maintained  by  her  step-son 
Ramasamy,  deceased;  that  Coopamah,  the  widow  of 
Rauumny,  had  mcoeeded  to  hi»  piopeflyy  anovnting  to 
about  pagodai^  and  that  the  Petitioner  had 

no  property  to  signity  of  her  own  ;  reported  five  pagodas 
monthly  to  be,  in  his  opinion,  a  reasonable  sum  to  be 
allowed  her  out  of  the  ortato  of  Ramaiiainy,  to  comence 
from  the  7th  of  October,  18ia,  the  period  of  hia  deatK 
and  to  continue  during  her  life,  together  with  a  house 
valued  at  three  hundred  pagodas.  The  Master  stated, 
that,  in  settling  the  amount  to  be  allowed,  he  hsd,,  pur^ 
auanl  to  theordei  of  lefeiencey  examined  for  the  purpose 
lespectable  heads  of  (amilies;  and  ho  concluded  hf 
expressing  his  opinion,  that  the  house,  with  the  allowance 
pcoposed,  wece  sufficient  and  suitable  for  the  mainteoance 
(ineludiog  esesy  aeeessaij  provision)  of  the  Petitioner 
and  her  depsndants,  whom  he  foimd  to  be  her  daughter^ 
a  Ui^ahmin  to  offes  supplications,  and  a  servant 
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The  order  of  reference  was,  I  think,  defective,  in  not 
"  directing  the  Master  to  provide  for  the  payment  of  the 
allowance  to  be  made,  either  by  assigning  a  soffident 

"  sum  in  trust  for  the  purpose,  or  by  obtainino^  some  other 
adequate  security.  There  are,  I  believe,  three  modes 
« in  practice.  One  is,  to  estimate  the  valae  of  the  main- 
'*  tenance  to  be  allowed,  and  to  give  the  widow  a  sum. 
**  Another  is,  to  invest  a  sum  in  trust  for  the  payment  of 
*'  it  A  third,  to  assign  a  portion  of  land  for  the  purpose 
'*  revertible  to  the  estate,  after  the  death  of  the  widow. 

Sometimesr  Company's  paper  is  deposited,  the  interest 
"  of  which  is  equal  to  the  allowance.  This  must  be  the 
"  most  beneficial  provision  for  the  widow.** 

*  Subjoined  to  the  above  note  is  the  following  answer  to 
an  inquiry  on  the  subject,  addressed  to  Sir  John  Anstru- 
ther.    The  answer  was  dated  Calcutta,  May  IG,  1804. 

"  At  first,  a  good  deal  of  difficulty  was  experienced  by 
"always' referring  to  Brahmins.   All  agree  that  mainte- 

**  nance  must  bear  some  degree  of  relation  to  the  amount 
"  of  the  property.  The  Brahmins,  who  are  universally 
^  the  directors  of  all  widows,  and  especially  of  the  rich 
**  ones,  when  the  question  was  referred  to  them,  stating 
''the  amount  of  the  property,  and  the  situation,  invariably 
**  represented  a  large  allowance  as  necessary  for  the 
**  vridow,  and  especially  for  religious  purposes.  Misled 
<'  by  these  reports,  the  allowances  were  large.  The  peo- 
**  pie,  however,  represented  agsdnst  this,  and  truly,  that 
**  the  state  of  widowhood,  by  the  Hindu  religion  was,  as 
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**  it  raaUy  is,  a  slate  of  degradatioii  said  penance,  with 
whicb  large  aUowanoes  -were  inccmsiBtent :  that  they 

•*  had  the  effect  of  throwing  widows  into  the  hands  of 
•*  designing  men,  who  enticed  thcin  from  their  families, 
"  fmm  whom  they  lived  apart,  to  the  disgrace  of  hoth ; — 
that  many  of  the  supposed  religions  ceremonies  were 
either  performed  by  the  family,  and  not  hy  the  widow, 
**  or,  if  performed  by  her,  were  properly  performed  at  a 
"  small  expense.    Finding  these  representations  to  be 
true,  the  course  since  pursued  has  been,  to  take  the 
sum  usually  allowed  by  respectable  families,  in  the  same 
•*  situation,  who  live  well  with  their  mother  and  relations. 
*'  With  us,  the  Master  frames  his  report  on  their  examina- 
"  tions.   By  this  means  they  have  been  much  reduced, 
"  and  are  now  low,  although  they  still  bear  some  relation 
"  to  the  amount  of  the  estate ; — but  an  evil  of  a  very 
**  serious  tendency  has  been  entirely  stopped.    The  mode 
*'  of  securing  it  is  various.    Sometimes  we  set  apart  a 
sum  in  the  Accountant  General's  hands;  sometimes  we 
**  take  security.   The  country  Courts  do  the  same.  I 
**  shall  send  you  Mr.  Blaquiere's  opinion  in  a  few  days. 
"  I  have  desired  him,  with  his  Pundits,  to  go  more  at 
large  into  the  question,  with  the  authorities,  than  I 
"  could." 

Opinion  of  Mr.  Blaquiere,  as  subsequently  communi- 
cated to  Sir  John  Anstnither. 

The  amount  allowed  for  the  maintenance  of  a  widow 
*'  should  be  in  proportion  to  her  wants,  that  is,  sufficient 
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"  fot  har  own  mpport*  tad  that  of  those  immediatBljr 
dependant  on  her.  The  neana  of  the  ealate  muat  be 

considered,  and  the  general  circumstances  of  the  parti - 
"  cular  case  the  guide  for  settling  the  amount  of  the 
"  maintenance,  dure  beiog  ik>  find  rate  or  piopoilKni 
*<  kttd  doim." 
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ZILLA  OF  SALEM. 
GoornTummaUf  v.  Vidy  Jyen. 

(Ante,  vol.  i.  p.  171.) 

The  humble  address  of  the  eight  arbitrators,  vis.  Salem 
Je£^gy  Sastrjr,  Alag^ary  Jyen^r,  Camara  pollum  Rung- 
yen,  Samien,  Cooiiatver  Slu  sliien,  Vellore  Vangadattan, 
CoUimadi  Soobien,  and  Paupien. 

Whereas,  according  to  the  order  of  the  Court,  we,  the 
eight  pMMBs  above  naned,  having  natanly  deliberated 
upon  the  differences  between  the  Plaintiff  Yalapoor 
Gooruvummall,  and  the  Defendant  Vidy  Jyen  of  this 
place,  about  the  maintenance  claimed  by  her ;  and  having 
sent  for  the  said  Gooruvummall,  and  the  said  Vidy  Jyen, 
heard  their  declarations,  and  considered  their 
stauces;  we  award,  as  to  the  subsistence  that  Vidy  Jyen 
should  cootinu*  to  furnish  to  the  Plaintiff  Gooruvummall, 
at  ibllom :  vis.  He  must  allow  her  for  paddy,  induding  - 
oontingent  espenses  for  her  viclaak  during  her  life,  at 
the  rate  of  three  rupees  a  month,  amountinij  to  thirty-six 
rupess  a  year. — For  one  annual  Sraadum  for  her  husband, 
and  another  for  her  son-in-law,  at  the  rate  of  five  rupees 
for  each,  making  ten  rupees. — ^Four  rupees  for  a  cloth ; 
and,  as  she  has  two  daughters,  at  the  rate  of  one-fourth" 
of  a  rupee  tor  turmerick  and  cooncomum  for  them ;  total 
annual  amount,  fifty  rupees  and  one-fourth,  which  ought 
to  be  paid  her  every  month  at  the  rate  of  four  rupees,  and 
three- sixteenths,  per  month.   In  whatever  month  it  be  not 
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paid  she  will  be  deprived  of  her  livelihood  for  that 
montb :  therefore  it  should  be  paid  in  ready-money  eveiy 
month.  With  regard  to  her  residence,  a  portion  of  the 
family  house  toward  the  west  should  be  set  apart,  and 
assi^ed  her.  The  Defendant  Vidy  Jyen  ought  to  attend 
with  her,  and  perform  the  annual  Sraadum  for  her  hus- 
band. This  iqppearing^  to  be  just  and  equitable,  we  have 
awarded  accordingly. 

By  direction  of  the  Arbitrators, 
(Signed)  Yellore  Anunta  Chart. 

* 

The  award  of  the  Arbitrators  in  fimur  of  GrooruTummal 
being  proper,  I  approve  of  it. 

(Signed)  T.  Si  no  aba  Chart, 

Remark, 

What  relation  the  Defisndant  is  to  the  Pbintiff's 
deceased  husband  does  not  appear : — it  is  to  be  presumed 
a  brother,  nephew,  or  cousin,  with  whom  he  lived  as 
member  of  an  undivided  family.  In  which  case,  the 
Plaintiff's  right  of  maintenance  is  oomfinrmable  to  tho 
passage  of  Naieda,  in  the  Mit  on  Inh.  di.  ii.  sect  i.  7. 

C. 
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(Aato,  vol.  i.  p.  7t.  I7t.) 

If  a  man  die  leaving  a  widow  and  two  sons,  she  and 
they  are  to  take  possession  of  the  estate  ;  but  if  she  have 
any  Stridham,  she  is  entitled  only  to  half  a  share ;  other- 
wise, she  shares  equally  with  her  sons.  If  Ae  sons  are 
minors,  and  the  person  appointed  to  be  their  gaardian 
embezzle  the  property,  tlie  widow,  with  their  concur- 
rence, may  authorize  her  father  to  take  the  management 
out  of  his  hands. 

Ranarka, 

(Referring,  as  to  the  widow's  right  of  sharing,  to 
former  "  remarks"  on  the  same  point.)  If  the  guardian 
abuse  his  trust,  no  doubt,  he  should  be  removed.  It  is 
the  duly  of  the  sovereign  to  provide  for  the  care  of  the 
property  of  minors.  (3  Dig.  542.)  The  law  has  not 
assigned  any  power  to  the  mother  in  this  respect. 

C. 

The  widow  is  entitled  to  a  maintenance,  the  measure 
of  which  is  an  equal  share  of  the  estate  with  the  rest  of 
the  coparceners.  If  she  have  property  of  her  own,  not 
consisting  merely  in  jewels,  clothes,  ornaments,  and  the 
like»  but  from  which  an  income  is  derivable,  in  this  case, 
it  is  to  be  made  up  equal  to  a  share,  without  reference  to 
any  fanciful  division  of  halves  or  quarters,  of  which  the 
pundits  (mistaking  the  explanatory  language  of  the  law, 

VOL.  II.  M 


306 


APPBVDIX  TO 


as  "  she  shall  otherwise  receive  a  half  or  a  quarter"  for 

positive  injunction)  are  ro  fond.  I  say  above  ''from 
"  which  an  income  is  derivable."  I  cannot  just  now 
refer  to  my  authority  for  this,  as  I  have  not  my  books  at 
hand ;  but  it  is  the  sense  of  the  law.  The  law  says,  she 
shall  have  a  maintenance;  but  it  is  not  required  that 
either  the  family  stock,  or  her  own,  shall  be  reduced  to 
afford  it.  It  is  clearly  meant,  that  it  shall  be  a  mainte- 
nance by  income :  if  therefore  she  have  no  proper^,  firom 
which  she  can  derive  income  without  destroying  the 
property  she  is  entitled  to  a  full  share.  £. 
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ZILLA  OF  NELLORE. 
^  the  Fundit.  . 

(Ante,  Tol.  i.  p.  17S.) 

On  the  death  ot  a  Bralimin,  leaving  a  widow  and  two 
sons,  she  and  they  take  posseasion  of  his  estate,  subject 
to  her  possession  of  Stridhana,  in  which  case  she  is  en- 
titled  only  to  a  half  share. 

Rcmarkji. 

This  is  taken  from  the  Mitacshara,  on  Inh.  ch.  i. 
•ect  vii.  2.  The  Chandrica  explains  that  her  allotment, 
including  her  separate  property,  must  be  made  equal  to  a 
full  i>hare.  q 

This  opinion  is  generally  correct,  but  I  do  not  under- 
stand  either  the  authority  or  the  reason  for  restricting 
the  maintenance  to  the  amount  of  half  a  share,  in  case  of 
the  existence  of  Stridhamt.    The  divisioEi  (as  it  appears 
to  me)  should  be  made  without  reference  to  any  property 
she  may  hoid  under  this  tUle^  unless  it  may  have  been  ac- 
cepted by  her,  with  consent  of  the  parties  concerned,  in 
lieu  of  other  claims  ;  and  in  this  case  it  is  evident  she  is 
entitled  to  no  further  share  in  the  event  of  division.  The 
widow's  claim  to  maintenance  from  her  husband's  estate 
is  absolute,  unlimited  by  circumstances ;  but  then  it  is 
only  a  claim  to  maintenance,  and  it  is  not  correct  to  say, 
tbat  she  is  entitled  to  any  share  or  division.    This  makes 

u2 


Digitized  by  Google 


308  APPENDIX  TO 

no  alteratioii  in  her  right,  it  is  still  maintenance  only  to 
which  she  is  entitled ;  but  to  this  some  legal  measure 
must  be  assigned,  and  the  correct  opinion  seems  to  be, 
that  it  shall  be  the  amount  of  a  full  share  as  receiTed  by 
the  coparceners,  or  perhaps  this  may  be  considered  as  its 
maximum.  This  is  of  course  applicable  only  where  there 
are  male  heirs,  the  widow  succeeding  by  right  to  the 
proper^-  on  failure  of  such.  £. 


Digitized  by  Google 


CHAP.  VIII. 


309 


ZILLA  OF  VENDACHELLUM. 
January  4,  1808. 

(Ante.  vol.  i.  p.  I7t.  tU.) 

Vencummy,  v.  Uoviudoo  Chitty,  and  two  Others. 

The  Plaintiff's  husbttnd,  deceased,  and  the  Defendants 

were  undivided  brothers.  The  deceased  havinof  left  a 
son  by  the  Plaintiff,  aged  four  years,  she  demands  a  share 
out  of  the  common  estate  for  herself,  and  another  for  her 
child.  To  her  claim  as  regards  herself,  is  opposed,  1. 
The  general  law  of  inheritance  and  partition.  2.  Her 
conduct,  to  which  adultery  is  imputed.  Under  these 
circumstances,  what  are  her  rights  ? 

Answer, 

There  is  no  ground  for  the  claim  of  separate  shares 
for  herself  and  her  son.  Tlie  share  that  is  given  to  the 
son  must  maintain  his  mother.  Though  she  should  not 
conduct  herself  to  the  entire  satisfaction  of  her  caste  peo- 
ple, still  she  must  be  subsisted  out  of  the  share  allotted  to 
her  son,  who  in  the  mean  time,  is  to  continue  under  her 
care  till  he  attain  his  age ;  nor  though  she  should  prove 
an  adulteress,  can  he  refuse  to  supply  her  with  the  ne- 
cessaries of  life. 

Rctnitrks, 

The  son  is  entitled  to  the  share  of  his  father,  who  was 
one  of  four  brothers,  (Mit.  on  Inh.  ch.  i.  sect  v.  2.)  and 
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liis  mother  must  be  maintained  out  of  his  allotment:  but 
the  sovereign,  or  a  person  selected  by  his  authority,  is  the 
guardian  of  the  widow.  Brethren  are  not  bound  to 
maintain  the  unchaste  widow  of  theur  childless  brothers; 
(Mit.  on  Inh.  ch.  ii.  sect.  i.  7.)  nor  has  any  authority  been 
found  for  imposing  it  as  a  civil  obligation  on  the  son  to 
maintain  his  mother,  if  she  be  an  adulteress.  C. 

Correct,  as  to  the  exclusive  right  and  consequent  obli- 
gation of  the  son.    I  do  not  think,  however,  and  probably 

the  Pundit  does  not  intend,  that  the  Defendants  could  be 
compelled  to  a  divisiou  of  the  estate,  until  the  msyority 
of  the  child.  E. 
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ZILLA  OF  CHINGLEPUT. 
April  23,  1806. 

(Aate,  wO.  i.  p.  irt,  173.) 

*  One  Ragava  Moodely  left  fire  sons,  of  whom  three 
dyings  without  issue,  the  Temaining  two  left,  the  one  a 

son,  the  otiier  a  son  and  a  widowed  daughter. — How  18 
the  estate  to  be  divided  ? 

Answer, 

It  is  to  be  divided  between  the  two  cousins.  As  to  the 
widow,  whatever  her  father  gave  her  in  his  lifetime,  with 
whatever  she  got  from  her  father-in-law,  the  whole  is  hers. 
The  parties  should  perform  the  ceremonies  (Sraadkum) 
for  those  who  died  without  issue. 

(Signed)      T.  Kistnama  Cuariar. 

Remark, 

The  law  gives  nothing  to  a  married  daughter,  where 
male  issue  is  left.  The  claim  of  an  unmarried  daughter 
only  is  noticed.   Mitacsh.  on  Inh.  ch.  i.  sect.  vii.  ^14. 

C. 
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ZILLA  OF  CHINGLEPUT. 

■    April  11,  1806. 

(Ante,  vol.  L  Ik  171.  tM.) 

Visiaragavyengar,  v»  Poromalycngar,  Achalyengar, 

•  and  Others. 

The  Plaintiff  is  a  son,  and  the  Defendants  the  brotl^ers 
of  Vurdyengar,  deceased ;  who,  together  with  tbe  Defen- 
daotSy  were  the  sons  of  a  person  of  the  same  name  with 
the  Plaintiff;  viz.  Viziaragavyengar.  Viziaragavyengar, 
the  grandfather  of  the  PlaintiH',  had  two  brothers,  one  of 
whom  adopted  his  nephew  the  Defendant  Pommalye;ngary 
the  other  his  nephew  Achalyengar,  another  of  the  Defen- 
dants. The  Plaintiff  has  three  younger  brothers  and  two 
unmarried  sisters :  there  never  has  been  any  division  of 
property  in  the  family,  and  the  augmentations  to  it,  by  the 
individual  members,  have  been  unequal.  The  Plaintiff 
claiming  a  partition,  how  is  it  to  be  made  in  this  case? 

Antwer, 

Unequal  gains,  by  the  respective  members  of  an  undi- 
vided family,  using  for  the  purpose  the  family  property 
make  no  difference  upon  partition.    It  must  still  be  equal. 

The  grandfather  having  had  two  brothers,  the  properly 
in  question  should  be  divided  into  three  parts:  The 
adopted  representatives  of  the  two  brothers  will  take  their 
respective  shares.  The  remaining  share  will  be  divisible 
between  the  Plaintiff,  as  the  son,  and  the  remaining  De- 
fendants as  the  brbthers  of  Vurdyengar;  who,  together 
represent  Viziaragavyengar,  the  Plaintiff's  grandfather. 
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The  share' of  Vwrdyengar,  the  frther'of  the  Plaintiff, 
niitt  be  divided  between  die  Plaintiff  and  his  younger 

brothers,  who,  together  with  tlie  Plaintiff',  are  chargeable 
with  the  marriage  expenses  of  their  sisters,  and  with  their 
maintenance  till  inarriage. 

(Signed)      T.  Kistnama  Guariae,  Pundii, 

Remarks. 

Vijnyaneswara  allots  to  an  unmarried  sister  a  quarter 
of  a  share.  (Mitacah.'on  Inh.  ch.  i.  sect  vii.  %  5,  et  seq.) 
But  the  Chandrica  and  Madhavya  countenance  the 

opinion,  that  the  specified  allotment  intends  only  a  suf- 
ficiency for  the  charges  of  the  sister's  nuptials;  aod  their 
authority  has  been  very  rightly  followed  in  the  one  here 
delivered. 

For  the  authority  of  the  first  part  of  this  answer, 
concerning  equal  partition,  notwithstanding  inequality  of 
gains,  see  Mitacsharaon  Inb.  ch.  i.  sect  iv.  §  31 . 

C. 

This  is  a  peculiar  case ;  and  though  the  mode  of  divi- 
sion indicated  by  the  Pundit  may  be  liable  to  doubt,  I 
think  it,  under  the  circumstances  of  the  case,  correct. 
Making  the  division  among  the  ancestors  of  die  parties, 
instead  of  the  parties  themselves,  is  faulty,  wlierever  it  can 
be  avoided.  But  it  must  sometimes  be  done ;  in  this 
case  it  is  necesaaiy,  from  the  circumstance  of  the  adoption 
of  two  of  the  uncles  of  the  Plaintiff  by  his  grand-uncles; 
for,  had  die  division  been  made  between  thd  uncles  and 
nephews,  as  in  common  cases,  these  two  could  not  take 
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ita  fvothers  of  Wutdjeagat,  of  which  character  ihey  ireie 
ideprifed  by  the  act  of  adoption.  In  order,'  therefiue^  to 
^lin^  them  in,  it  was  necessary  to  ascend  a  degree  higher 

in  the  genealogical  scale,  and  to  make  the  first  diyision 
between  their  natural  and  adoptive  £ettherS|  to  whose  re- 
dpeetiYe  diaies  they  soooeed.  E. 
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ZILLA  OF  CUDDAPAH. 

(Aat*.  vol.  i.  Ik  irr.  IBS.  IMb) 

B.  Latchemucha,  v,  Visvanada. 

The  parties  being  Brahmina,  the  Plaintiff  is  the  wife 
of  one  Kistnavanee ;  the  Defendant,  his  brother.   At  fhe 

time  of  the  departure  of  Kistnavanee  from  his  family, 
hereafter  mentioned,  he,  and  Visvanada  (Defendant) 
having  divided  their  property,  each  was  in  possession 
of  his  share  in  severalty;  when,  in  consequence  of  a 
bad  understanding;  between  Kistnavanee  and  his  wife, 
(the  Plamtifi,)  she  quitted  him,  carrying  with  her 
two  of  their  sons;  upon  which  he  took  a  second 
wife.  Having  subsequently  assembled  his  caste,  he 
procured  firom  Aem  a  9amahfa,(^)  as  a  means  of  con- 
straining her  to  give  him  back  his  sons.  This  not  pro- 
ducing the  desired  effect,  he  applied  to  the  priest  of 
the  femily  for  a  divorce,  which  was  lefosed,  the  Plain- 
tiff not  being  chargeable  with  any  crime.  Under  Uiese 
circumstances  he  subsequently  disappeared :  nor  is  it 
known,  with  certainty,  whether  he  be  now  living  or 
dead.  On  the  eve  of  his  withdrawing,  he  deposited 
with  his  brodier  (the  Defendant)  the  Sunnuds  of  his 

( 1)  A  whtiag  with  maojr  aigaatiu<w  to  it. 
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MeertmeCf  directing  him  to  coDtinue  cultivating  his 
Mauniwnu,  accounting  from  time  to  time  for  the  rents 

and  profits  to  liis  second  wife.  He  fartlier  directed  that, 
in  the  event  of  his  Jirst  restoring  his  sons,  the  usual  cere- 
monies being  performed  for  them,  they  should  be  taken 
care  of;  and  that,  in  this  case  also,  their  mother  (the « 
Plaintiff)  should  have  food  and  raiment.  Latchemanah, 
the  eldest  son,  having  since  come  of  age,  the  question 
is,  whether  the  Plaintiff  and  he  ought  not  now  to  be  put 
in  possession  of  the  property,  the  same  as  if  Kistnavanee 
were  dead ;  or,  whether  it  should  be  allowed  to  remain 
as  it  is,  with  the  Defendant  Visvanada? 

Answer, 

The  property  appearing  to  be  ancestral,  it  vests  in 
the  sous,  in  the  absence  of  the  father,  subject  to  the 
claim  of  the  wives  to  be  maintained.  In  the  event  of 
any  disagreement  between  the  sons  and  their  stepmother, 
the  magistrate  should  interfere,  and  secure  the  latter 
in  a  reasonable  maintenance.  Should  the  father  return, 
it  will  revest,  and,  should  he  and  the  sons  afterwards 
disagree,  they  may  come  to  a  partition,  he  concurring. 

Remarks, 

According  to  the  Mitacshara,  sons  have  interest  in 
the  patrimony  by  birth ;  and,  in  property  ancestral, 
have  an.  equal  right  with  their  father.  (Mit  on  Inh.  cb.  i. 
sect  i.  27.  and  sect  v.  3.)  The  sequel  of  this  opinion, 
regarding  the  arrangement  to  be  made  in  the  absence  of 
the  father,  supposed  to  be  dead,  is  consistent  with  the 
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kw :  but  the  son's  concunent  interest  in  the  petrimonj 

would  not  be  a  reason  for  disturbing  an  arrangement 
made  by  a  father  to  provide  for  bis  absence,  if  there  were 
reason  to  believe  him  still  living.  C. 

The  opinion  heie  given  seems  reasonable  enough. 
The  presumption  that  the  husband  is  dead  does  not 

seem  to  have  been  yet  formed. 

As  to  the  question,  whether  sons  have  a  right  to  an- 
cestral property,  (immoveable,)  such  as  to  preclude  the 
father  from  making  any  disposition  of  it,  he  may  choose, 
it  lias  been  decided  by  the  Sudder  Adawlut  in  two  cases, 
viz.  in  that  of  Eshanchund  Rai,  v.  Eshorchundf  Beng. 
Rep.  Ante,  1805,  p.  2 ;  and  in  that  of  Eamkomarf  v.  £t- 
shenkeenkar,  in  1812 ;  that,  in  Bengal,  a  Zemindar  may 
by  deed  settle  the  ancestral  estate  on  one  son,  to  the 
exclusion  of  the  rest.  I  have,  however,  heard  the  law 
of  these  cases  questioned.  The  contrary  was  deter- 
mined in  the  case  of  Sham  Sing,  v.  Umrastee  (a  llrhoot 
case),  July  28,  1813,  as  the  law  according  to  the  Mi- 
thila  authoritit3s.  I^-C) 

(Ante,  vol.  i.  p.  183.) 

I  should  think  the  law  must  fix  some  period,  if  not 
direct,  by  analogy,  within  which  the  father  ought  to 
return.   If  it  be  to  be  fixed  discretionally,  hb  age  and 

other  circumstances  .should  be  considered,  and  a  period 
setded,  after  the  expiration  of  which  the  estate  should 

(1 )  William  Dorin,  Ksq.  oM  of  th«  Jndgw  of  tin  Sadder  Dewuny 
'  Adawlut  of  BoBgAl. 
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be  micle  to  the  bods,  and  divided,  if  they  wish  it, 
bclweea  them.   The  lather  must  be  taken  to  have  left 

home  as  Saniassi/ ;  and,  if  he  absents  himst'lf  beyond  a 
reasonable  time,  the  business  of  the  world,  and  of  his 
fiunily,  must  not  suffer  from  his  caprice.  In  the  mean 
time,  the  estate  might  remain,  as  the  father  left  it,  in 

deposit,  till  the  sons  are  grown  up ;  i.  e.  supposing  it 
to  be  in  safe  hands,  and  well  managed.  T.(') 

(1)  WBBuaThadMfty.Etq.  daonaad;  lattaMBbwof  CooiicaatliUiu. 
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ZILLA  OF  VENDACHELLUM. 
Sept  9,  1807. 
Penauka-Patjr,  n,  Appauyangar. 

The  sons  of  a  man  possessing  property  inherited  by 
bim,  claim  a  division  of  it,  not  including  the  land* 
The  father  not  aasenting,  can  thqr  compel  one  ? 

Answer. 

They  can  compel  a  division  of  the  land  only,  ac- 
cording to  the  Dagfa  Blu^;um,  of  Jimuta  Vahaaa ;  and 

Agce  vateva  Bhagum^)  in  Jagannatba  turka-puncbana* 
num. 

(Signed)        Srexkevasa  CuARLoo>.Pfiin^. 

Remarks. 

The  answer  is  expressed  too  broadly.  Under  partica* 
lar  ciicomstanoea,  a  division  may  be  exacts  by  aons^ 
against  the  consent  of  their  hnket,  Mitacsh.  ch.  I. 
sect  ii.  7.  C. 

"  They  cannot"-— certainly  not ;  the  property,  barring 
waste,  is  absolute  in  the  father  during  his  life.  £. 
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ZILLA  OF  BELLARI. 
May  29,  1807. 

Turcapab,  v.  Muliashiah. 

(Ante,  vol.  i.  p.  179.) 

The  Plaintiff  is  one  ot  several  sons  of  the  Defendant, 
of  whom,  having  been  turned  out  of  doors  by  him,  he 
demands  his  share  of  the  family  property. 

Is  the  Defendant  compellable  to  acquiesce  in  hit 

demand  ? 

Answer. 

According  to  Yajnyawalcya  and  others,  a  father, 
dividing  his  property  among  his  .sons,  mtttt  allot  to  the 
eldest  a  larger  share  than  to  the  rest ;  and,  according  to 

Vrihaspati,  the  wife  shares  with  them,  if  not  provided 
for  by  her  parents.  It  is  declared  by  Nareda,  that 
though  a  son  should  be  earning  his  own  livelihood, 
not  coveting  what  belongs  to  his  lather,  stiU,  .on  a 
division  of  property,  an  allotment  should  be  made  him, 
if  only  to  bar  his  future  claim.  In  the  case  referred, 
the  Defendant  is  bound  to  allow  the  Plaintiff  .the  share 
he  demands. 

(Sigaed)         Runoacharee^  Pandit* 
Rcfuorks. 

None  of  the  circumstances,  which  could  entitle  a  son 
to  exact  a  partition  from  hb  fether,  (Mitacsb.  ch.  i. 
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aect  ii.  ^  7.)  appear  to  have  existed  in  the  present 

case.  The  opinion  delivered  seems  contrary  to  the  law 
on  that  point,  as  well  as  in  regard  to  the  superior 
share  of  the  eldest  son;  which  Yajoyawalcya  declares 
to  be  optional  with  the  fiuher  in  his  lifetime;  bat 
which  he  is  restricted  from  granting,  if  the  property  be 
hereditary  ;  and  which  is  altog'cthcr  obsolete  on  a  par- 
tition among  brothers.  Mit.  on  Inh.  ch.  i.  sect  ii.  §  1 .  6. 
sect.  iii.  §  4.  C. 

"Is  bound  to  allow  the  Plaintiff  his  share.  '  If  lie 
thinks  proper  to  divide  his  estate,  be  is  so  bound,  not 
otherwise.  All  he  is  bound  to  do,  during  his  life,  is 
only  to  provide  his  son  with  a  maintenance.  After  his 
death,  the  rejected  son  may  demand  a  division  from  his 
brothers.  A  father's  dominion  over  the  family  property 
is  absolute,  so  long  as  he  does  not  waste  it ;  *of  which 
the  magistrate  will  judge  in  equity. 

Primogeniture  has  no  force  in  the  present  age.  E. 
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ZILLA  OF  BELLARI. 

May  36, 1808. 
.  Sarabiah,  v.  MuUiah. 

(Aat«,  vol.  i.  p.  179.) 

The  Plaintiff  sues  for  a  diyision,  his  father  being 
alive.    Is  he  entitled  to  it? 

Antwer, 

It  is  declared,  by  Haneeta,  that,  while  the  father  lives, 
the  son  cannot  interfere  in  the  distribution  or  expendi- 
ture  of  moDey>  in  the  making  of  gifts,  or  the  punishiog 
ihe  servants  when  they  deserve  it,  without  the  coDsent 
of  ihe  &dier.  The  present  suit  therefore  is  not  com* 
petent. 

(Signed)  Rungachary. 

Under  particular  circumstances,  a  son  may  require 
a  division..  Mit.  on  Inh.  ch.  i.  sect.  ii.  7.  C. 

Aaltt  p.  319.  Ftet,  p.  SIS. 
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ZILLA  OF  OANJAM. 

Can  Ike  Mnf ,  aoioiig  the  Woddtjr  Biahmiiis,  enHwce 
a  ditiiion  of  tkt  hmly  property,  during  the  life  of 
their  father? 

jumper* 

It  depends  upon  whether  the  property  descended  from 
ancestors;  in  this  case,  they  may:  otherwise,  if  it  was 
acquired  by  the  father.  ' 

Sons  have  a  right  in  particular  cases  only  to  demand 
a  partition  even  of  ancestral  proper^,  during  their 
fiafaer*8  life.  See  Mit  on  Inh.  ch.  i.  sect.  2.  §  7.  and 
Id.  ch.  L  sect  2. 7.  S. 
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SUPREME  COURT.  CALCUTTA. 

(Aatt,  v«L iSf.  JM.) 

On  the  18th  August,  1781,  and  about  a  yw  before 
his  death,  JuggulkisKm  Addic,  possessed  of  property^ 
partly  descended,  and  partly  acquired,  and  having  a 
wile  and  son,  by  will  executed  and  attested,  disposed 
of  the  whole  in  equal  shares  between  them,  and  died, 
leaving  them  surviving  him. — ^Upon  reference  to  the 
Pundits  of  the  Court  of  a  long  statement,  of  which  the 
above  is  the  substance, — they  certified  in  favour  of  the 
will. 

.  Remarks* 

The  doctrine  of  Bengal  appears  to  be  thus :  A  Hm- 
doo  has  absolute  power  in  the  disposition  of  moveables, 

however  obtained,  as  well  as  of  his  own  acquired  real 
estate,  whilst  his  property  in  the  same  endures.  This 
is  however  terminated  by  his  civil  or  natural  death. 
His  civil  death  is  occasioned  by  degradation  from  his 
tribe,  entering  a  religious  order,  and  the  like.  There- 
fore, there  are  two  periods  for  the  partition  of  the  pro- 
perty above-mentioned  amongst  his  sons;  one  at  his 
choice,  whilst  his  property  endures,  another  at  the  will 
of  the  co-heirs,  or  any  of  them,  when  his  property  has 
become  extinct,  as  above  described.  The  same  princi- 
ple is  applicable  to  the  real  ancestral  estate,  with  this 
difference; — The  father  has  not  absolute  power  over 
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such  propetty;  neither  can  he,  at  his  choice,  make  a 
partition  of  the  same,  till  the  mother  is  past  child-bear- 
ing. A  partition  made  by  his  choice  must  however 
be  equal ;  though  be  may  preserve  for  himself  a  double 
share.  While  the  ownership  of  tlie  father  endures,  the 
sons  can  demand  the  partition  of  no  description  of 
property.  S. 
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ZILLA  OF  B£LLAR1. 
July  16,  1808. 
Soobuipmah,  v.  GiDeca{»^h. 

(Ante,  vol.  i.  p.  184. 19t.) 

On  a  question,  as  to  the  liaVility  of  the  son  to  be 

sued,  on  account  of  property  claimed  by  the  father,  the 
father  living  and  amenable  at  the  time,  the  Pundit  (Run- 
gachaiy)  certified  in  the  negative. 

Remarks. 

A  800  can  only  sue,  or  defend  a  suit  for  his  father* 
unaudioriied  by  him,  if  tbe  latter  be  disabled  by  de 
crepitude,  disease,  alienation  of  mind,  or  the  like.  See 

a  passage  of  Vrihaspati,  as  follows :  "  A  kinsman 
"  (explained  by  Mitra  Misra  to  mean  a  sod,  or  other  near 
*'  relation),  or  any  person  who  is  delegated  by  Ibe  party, 
"  may  institute  or  defend  causes  on  the  part  of  one  /whp 
"  is  an  idiot,  a  madman,  an  old  man,  or  one  afflicted  with 
"disease." — If  the  father  have  retired  from  worldly  af- 
fairs, the  whole  management  of  the  family  devolves  on 
the  son ;  and  in  such  case  he  may  of  course  be  sued. 

C. 

Right. — The  father  has  absolute  dominion  during  his 
life:  the  children  have  nothing  to  do  with  the  property, 
or  the  claims  on  it,  till  after  hisdeoease.  E. 
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ZILLA  OF  CHITTORE. 
Dec.  26, 1810. 

(Antt,  vol.  i.  p.  188«) 

For  tlie  atatement  and  questioiiB  referred  to  the  Pan- 
dit, vid.  post,  p.  238. 

Afuwer, 

1.  It  is  ordained  in  Ae  Sastras,  liiat  a  man  living  in 

the  same  country,  offers  Pindu  (rice  to  deceased  fore- 
fathers) as  far  as  four  degrees  of  descent ;  and  he  has 
therefore  to  that  extent  a  right  to  demand  a  ahare  of  his 
anoeslor^s  property;  but  that  here  it  ceases-,  unless 
there  have  been  an  absence  in  a  distant  country,  in 
which  case  it  extends  to  the  seventh  degree.  The 
claimant  being  of  the  fifth  degree  in  descent  from  the 
first  poasesaor,  and  not  appearing  to  come  within  the 
eiception,  on  this  ground  his  claim  fails. 

(Signed)  Alaga  Singana  Chariar. 

Remark. 

See  Denia,  cited  in  3  Dig.  10;  and  Vrihaspati, 

Id.  440.  C. 
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ZILLA  OF  CHITTORE. 

Dec.  26,  1810. 

(Anta,  vol.  i.  p.  198.  SOB.  iiO.) 

The  owner  of  an  extensive  Jaghire  died,  leaving  two 

sons,  of  whom  the  elder  succeeded  to  it,  the  younger  ac- 
cepted some  villages  as  his  portion.  The  Jaghire  is  in 
poraeesion,  by  descent,  of  the  great-grandson  (by  adop- 
tioo,)  of  the  above-mentioned  owner :  and  the  gre^t- 
gruiidson,  by  the  younger  branch,  now  sets  up  his  claim 
to  a  share  of  it. 

1.  Had  the  claimants  ancestor  (the  younger  brother 
of  the  sons  above-mentioned)  a  right  to  what  is  now  de- 
manded ?  And,  does  the  claimant  represent  him  in  that 
respect  ? 

2.  Admitting  the  original  right,  how  was  it  affected  by 
acceptance  of  the  villages  referred  to? 

3.  What  is  the  law,  as  to  the  divisibility  of  a  Jaghire  ? 

For  answers  to  the  two  first  questions,  vid.  ante, 
p.  327. 

Pundit  s  answer  to  the  third  question. 

As  to  the  divisibilily  of  a  Jaghire,  it  is  stated  in  the 
Ramayamm,  Bharadwn^  &c.  (ancient  books,)'  that  the 

crown  was  entailed  upou  the  eldest  sou;  the  rest,  pro- 
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vided  with  means  for  their  livelihood,  being  left  to  con^ 

quer  for  themselves  new  countries.  Though,  by  law,  the 
kingdom  might  have  been  divided,  yet  in  their  prudence, 
this  course  was  preferred,  it  being  thought,  that  if  it  was 
giv^  to  all,  strife  would  ensue.  Therefore,  and  as  pru- 
dence prevails  often  against  law,  a  kingdom  is  not  divisi- 
ble ;  it  is  so  settled  in  many  countries.(') 

(Signed) 

Alaga  Sing  an  a  Chahiau,  Pundit. 
Remarks. 

This  is  a  very  good  opuiion  of  Alaga  Suigand'*,  His 
confounding  the  terms  Jagir,  and  Rajii/am,  does  not  de- 
tract from  its  merit ;  it  only  shews  that  he  did  not  pro- 
perly understand  the  former  (foreign)  word.  A  Jagir  is 
a  fief,  (it  may  be  hereditary,  or  not,)  held  under  such 
conditions,  and  for  the  performance  of  such  servioes,  as 
the  granter  pleases  to  prescribe.  The  Jagirdar  possesses 
no  powers,  except  such  as  are  necessary  for  the  collection 
of  the  revenues  in  the  country  assigned  to  him,  or  such  as 
may  be  specially  conferred  by  the  terms  of  his  grant. 
Such  tenure,  therefore,  can  bear  no  lesemblance  V>  ^hat 
the  law  calls  Rajii/am,  —  the  enjoyment  of  sovereign 
power,  paramount  or  subordinate.  The  latter  cannot  be 
divided;  for  division  would  destroy  it ;  and  it  is  a  maiim, 
that  nothing  shall  be  divided  which  would  be  destroyed 
by  the  act.    But  the  eifects  and  private  estate  of  a  sove- 

O)  £sUactad  from  S  Dig.  Hi. 
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ralgp  prince  irnqr*  muI  cught  to  be,  divided,  like  tbe  pro- 
perty of  olilieii,aiDoiig^  his  children.  .  B.  . 

(Anto.«aLi.]k.t96.) 

The  sneoeBiiim  of  ZemindaiieB  bai  never  been  legulalBd 
by  ^  common  Hindu  law  of  inheritance,  bnf  by  the 

usage  of  the  country,  or  the  pleasure  of  government.  Had 
they  been  divisible,  we  should  not  have  found  so  many  of 
ancient  date  still  esEisting  as  we  do.  T.(') 

(t)  WIBImb  Hwcfcwiy,  tmj,  iltewwri,     — bif  of  Co— eil  it  MadiM, 
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MADRAS. 
Su4d«r  Dewvuiy  Adawlut 

(Ante,  fok  L  p.  t84.) 

If  «  Hindu  die,  leamg  property,  can  his  eldest  son, 
being  pf  age,  claipi  the  outstanding  balances  due  to  his 
fatter,  without  previous  application  for  the  purpose  to  the 

cobeirs  ? — Or,  must  he  obtain  a  VakaliUnamah  from  them, 
to  empower  him? 

Answer, 

The  elder  brother  should  consult,  on  the  occasion, 
such  of  his  younger  ones  as  aie  of  age  at  the  time. 

Remarks. 

An  elder  brother  may  certainly  take  the  management 
of  the  whole,  with  the  acquiescence  of  the  coheirs; 
(Mit  on  Inh.  ch.  i.  sect  iii.  ^  3;  and  2  Dig.  text  ix.)and 
if  the  objection  be  on  the  part  of  a  debtor,  pleading  the 
claimant's  want  of  authority  from  his  coheirs,  the  plea 
would  be  bad ;  though  it  is  presumed  diat,  if  he  require, 
for  his  satisfaction  and  security,  that  all  should  join  in  an 
acquittance  for  payments  made  by  him,  he  ought  to  ha?e 
that  satisfaction.  If  the  objection  be  on  the  part  of  the 
coheirs,  the  elder  brother  (no  doubt)  cannot  act  for  them, 
against  their  consent  C. 

Should  consult,"  &c. — ^Tbat  would  be  very  proper ; 
but  what  aniiwer  is  this  tu  the  Courts  question?  It  was 
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meant  to  ask,  whether  it  be  neceasaiy  that  the  elder 
should  receive  a  formal  commission  from  the  other 

brothers,  or  whether  be  may  act  without  it?  The  an- 
swer is,  that  no  formal  commission  is  uecessar}'.  The 
elder  brother  succeeds  naturally,  as  the  representative  of 
the  &iher,  to  the  administration  of  the  estate;  but,  by 
common  consent,  any  of  the  others  may  do  so.  In  the 
latter  case,  a  written  agreement  may  be  given ;  but  the 
necessity  of  one  is  not  even  here  absolute :  the  general 
notoriety  of  the  &ct  is  in  all  cases  sufficient  E. 
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ZILLA  OF  B£LLARI. 
April  22,  1807. 
Nedanapatee  VeDcapah,  v,  Rangapab. 

(ABto,T«I.Lp.  184.) 

The  Plaintiff,  an  inhabitant  of  Taudaputtree,  states, 
that  the  Defendant,  in  the  year  Durmatty,  gave  him  a 
bond  ID  the  name  of  his  elder  brother  Semapah,  for 
pagodaa  1 135,  doe  on  account  of  clothes  purchased :  to 
which  the  Defendant  alleges  in  answer,  that  as  he  did  so 
by  the  direction  of  his  brother,  who  is  living-,  the  latter 
should  have  been  made  the  Defendant.  To  tliis  the 
Plaintiff  replies,  that  they  are  an  undivided  family,  and 
that  the  elder  brother  not  being  on  the  spot,  and  the 
Defendant  having  given  the  bond,  though  in  the  name  of 
the  elder  brother,  who  received  the  goods,  the  action  is 
properly  brought — Qiu.  Is  it,  under  these  circumstances, 
maintainable  against  the  Defendant  t 

Amwer, 

According  to  the  Sastras,  applicable  to  an  undivided 
family,  the  elder  brother  being  alive,  though  absent,  the 
younger  is  not  answerable. 

(Signed)  Ranoacharloo,  Pundit, 

Remarkt, 

This  opinion  appears  to  proceed  on  the  ground  of 
the  elder  brother  being  sole  manager,  and  alone  per* 
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flGnally  responsible  for  debts  contracted  on  tbe  eominoD 

account.  This  would  not,  however,  exempt  the  joint 
stock,  and  younger  brother  s  share  of  it,  from  being  an- 
swerable for  the  d^t  The  abseooe  of  the  elder  brother, 
independently  of  the  circumstance  of  the  debt  having 
been  contracted  by  the  younger  brother,  in  the  name  of 
the  elder,  rendered  the  younger,  in  this  case,  even  per- 
sonally amenable. — See  1  Dig.  text  dziz.  and  fbUowing 
gloss.  It  would  be  otherwise^  if  the  debt  be  taken  to 
have  been  contracted  on  the  separate  account  of  the  elder 
brother;  in  which  case  the  younger  one  would  not  be 
answerable,  in  consequence  of  the  absence  of  the  eldest, 
until  the  h^  of  twen^  yean.  See  Id.  text  dzzv. 

C. 

Here  the  letter  of  the  general  law  is  applied,  without 
discrimination,  to  a  particular  case.  Where  was  the 
estate?  Bid  it  remain  in  the  management  of  the  younger 
brother  t  Whoever  is  in  the  management  of  fhe  joint 
property,  is  answerable  for  all  claims  upon  it,  be  he 
elder,  or  younger.  E. 
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ZILLA  OF  CHINGLEPOT. 
Maioh  31, 1604. 

Of  brothers  constitutiDg  an  undivided  family,  how  far 
has  the  elder  a  power  to  bind  the  rest  by  his  bond? 

If  an  engagement  by  an  elder  brother  for  a  debt 
specifies,  that  it  it  for  himself  and  his  brothers,  and  it 
appears  that  he  had  had  the  management  of  the  fiunily, 

it  is  in  force  against  all. 

(Signed)  T.  Kistnama  Guariab. 

Bmarkt, 

Being  the  managing  member  of  a  family  partnership, 
the  elder  brother  had  a  power  to  bind  his  partners  for  a 
debt  contracted  for  the  concern :  and  his  brothers  will  be 
bomid  by  his  act,  unless  they  can  shew  that  the  debt^ 
though  purporting  otherwise,  was  contracted  for  his 
separate  interest;  and  that  the  lender  was  apprized  that 
it  was  so.  C. 

Whoever  has  die  wiwiageBwa^  dder  or  younger,  binds 
by  hii-  fljds  lile  other  paCQeneis.  S. 
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ZILLA  OF  CHINGLEPUT. 

August  6, 1806. 
VenkatakistnyeDgar,  v,  Narayen. 

(Ante,  Tol.  i.  p.  tOO.) 

The  Defendant  executed  a  bond,  to  the  PlaintifTs 
father,  for  a  debt  due  to  him  by  the  father  of  tlie  Defen- 
dant. At  the  time  of  executing  it,  he,  (the  Defendant,)  hia 
younger  uncle  Caulapa  Reddy,  and  his  elder  uncle*s  son 
Tremala  Reddy,  were  all  living  together  in  the  same 
house,  undivided :  but,  three  years  afterwards,  they  di- 
vided their  property,  and  have  since  lived  separate. 

Under  these  circumstances,  is  the  Defendant  liable  to 
pay  the  whole  amount  of  the  bond,  or  hb  proportion  only  ? 

Answer. 

It  appearing  that  the  bond,  given  by  the  Defendant,  for 
a  debt  due  from  his  father  to  the  father  of  the  Plaintiff, 
was  for  so  much  borrowed  for  the  common  use,  while 
Defendant's  father,  his  brother  Caulapa  Reddy,  and  his 
other  brother  8  son,  Tremala  Reddy,  were  living  together 
as  an  undivided  family,  and  that  they  aflerwards  divided, 
and  since  live  separate,  the  amount  of  the  debt,  so  secured, 
should  be  paid  in  the  proportions  in  which  the  several 
parties  divided  the  estate ;  and,  consequently,  the  Defen- 
dant is  answerable  for  his  proportion  only.  It  is  so  laid 
down  in  the  section  entitled  licnidanaf  (title,  Debt,)  of 
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the  second  chapter,  called  the  Chapter  of  CauseS|  in  the 
Dherma  Sastra,  Vijnyaneswara. 

(^igned)         T.  Kistnama  Chart,  FundU. 

Remarks. 

The  action  seems  to  have  been  properly  brought  against 
the  Defendant;  and  the  Plaintiff  should  have  had  jadg- 
meot  against  him :  leaving  him  to  recover  from  his  uncle, 
and  cousin,  iheir  rateable  proportions  ;  the  debt  having 
been  originally  contracted  for  the  common  concern,  and 
the  payment  of  it  not  otherwise  provided  for  on  the 
partition. 

But,  if  the  son  had  not  entered  into  a  new  obligation, 

the  opinion  delivered  in  this  case  would  be  correct :  as, 
in  such  circumstance,  the  son  is  aiLswerable  only  for. 
his  &ther's  share  of  a  debt  contracted  by  him,  when 
acting  for  his  coheirs.  See  Jagannatha's  Dig.  vol.  i.  text 
dxxxii.  C. 
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ZILLA  OF  CHINGL^PUT. 

KUtixiengar, 
V. 

SreenyvBSByeiigftr  and  Vurdyeogar. 

(lBli,vol.i.p.«IO.tf5.) 

The  Defendants  (brothers)  divided  their  ettttein  1787, 
as  they  pretend.  It  is  proved  that,  in  1793,  Vurdyengar 
having  drawn  the  bond  on  which  the  action  is  brought, 
Sreenyvassyengar,  the  other  Defendant,  ezeotted  it  for 
himself  and  coparceners ;  and  that  part  of  the  money  se- 
cured by  it  was  taken  up  to  defray  the  marriage  ceremo- 
nies of  Vurdyengar. 

The  question  is»  whether  both  are  answenble  in  the 
action,- or  only       and  which  ? 

jifuwer. 

It  appearing^  that  the  bond  in  question  was  executed 
by  Sreenyvassyengar,  for  liimself  and  coparceners,  on 
account  of  money  taken  up  for  Vurdyengar's  marriage, 
both  are  answerable  for  it,  it  not  being  proved  that 
they  had  previously  divided. 

(Signed)      T.  KisTNAMA  Chariar,  PandU, 

Rcnmrk. 

See  Jagannatha  s  Digest,  vol.  i.  text  cixxxi.  The  debt 
having  been  contracted  during  family  partnership,  in  the 
name  of  the  coparceners,  for  the  common  concern,  (the 
marriage  of  a  brother  being  a  charge  defrayable  out  of 
the  joint  stock,)  it  was  no  doubt  recoverable  from  both 
brothers.  C. 
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ZILLA  OF  CUDDAPAU. 
LfttdKncmda, «.  Visvaaada  S 

(Aat«,  vol.  i.  p.  f  00.  ttd.) 

The  Defendant,  and  the  husband  of  the  Plaintiff  being 
brothers,  and  undivided,  and  their  mother  dying,  the 
Defendant,  in  the  absenee  of  his  brother,  made  a  gift  of 
land  on  the  oocaaioD  of  her  death,  equal  to  two  mercaUs 
of  seeds,  to  one  Annararaloo  Sashumbnttoo ;  be,  the 
Defendant,  being  at  the  time  in  possession  of  the  family 
property.  Quesi.  Was  the  gift  good  as  against  the 
abient  brother,  unauthorized  by  him  ? 

Answer. 

Where  one  brother  has  the  consent  of  the  oUiers  for  a 
pMtcat,  asak,  or  a  mortgage,  all  will  be  bound,  by  it 
In  the  prasent  caae,  the  gift  in  question  is,  as  against  the 

absent  brother,  the  same  as  if  it  had  not  been  made,  not- 
withstanding the  doctrine,  that  a  mother  is  to  her  son  as 
a  diiinity ;  tiie  effect  of  which  is,  that  a  gift  of  a  man  out 
of  hiaowaahaic,  with  aviewto  her  salvation,  ott  occasion 
of  a  sacrifice  oflfered  to  her,  will  be  a  gift  on  good  con- 
sideration: but  the  Defendant  was  incapable  of  making 
iudi  a  one  out  of  lands  the  propeily  of  both,  without  joint 
cancwfonGo* 

(Signed) 

Y  2 
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Remarks. 

See  Mit.  on  Inh.  ch.  i.  sect.  i.  §  28,  29.  The  gift 
being  made  for  the  spiritual  benefit  of  a  mother's  shade, 
and,  so  far  as  appears,  being  not  exoeasiYe  for  that  pur- 
pose, according  to  the  religious  notions  of  the  parties, 
seems  to  come  under  the  description  of  indispensable 
duty,  for  which  one  brother  is  competent  to  make  a  valid 
gift,  without  the  consent  of  the  other, —  it  could  not 
therefore  be  recalled.  The  action,  however,  does  not 
appear  to  have  been  brought  for  this  purpose,  the  donee 
being  no  par^  to  the  suit ;  but  for  that  of  charging  the 
whole  gift  against  the  donor's  share  of  property ;  in  which 
view  also  the  maxim  cited  from  flie  Mitacshara  is  adverse 
to  the  Plaintiff's  claim,  which  goes  to  disallow  this  dis- 
posal of  property,  as  for  the  common  concern.  C. 

If  the  husband  of  the  Plaintiff  had,  during  his  lifetime, 
sued  the  Defendant,  he  might  have  recovered;,  as  the 
bringing  of  the  action  would  have  implied  that  the  aliena- 
tion was  made  without  his  consent.  Or,  if  the  Plaintiff 
had  proved,  not  merely  that  his  consent  was  not  given, 
but  that  he  refused  it  at  the  time  of  the  alienation, 'or 
disapproved  the  act  as  soon  as  he  was  informed  .it  Jiad 
taken  place,  then  she  would  have  been  entitled,  to 
recover.  But  the  Hindu  law  will  infer  that  all  cha- 
ritable acts  performed  by  one  parcener,  especially  one  so 
sacred  as  that  which  operates  toward  the  "  saLvation".  of 
the  common  mother,  are  performed  on  account  of,  and 
with  the  consent  of  the  rest,  the  contrasy  not  being 
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shewn;  aad,  in  the  present  case,  the  contrary  is  not 

sbewD ;  as  it  does  not  appear  that  the  then  living  par- 
cener objected  to  the  gift  being  by  his  brother,  or  that  he 
duapproved  of  it  at  any  sabsequent  period;  bad  the 
alienation  been  made  for  any  common  purpose,  not  cha- 
ritable, the  inference  of  the  law  would  hare  been  directly 
the  reverse  of  what  I  have  here  stated ;  it  would  have 
been  that  the  absent  parcener  did  not  consent,  unless 
the  contrary  were  shewn ;  in  this  case  it  is  that,  unless 
the  contrary  be  shewn,  he  did  consent  The  Pundit 
has  not  sufficiently  considered  these  legal  distinctions. 

E. 

It  may  be  remarked,  in  addition  to  the  above  observa- 
tions, that,  had  the  Plaintiff  's  husband  been  a  minor  at  the 
time  of  the  grant  in  question,  it  would  have  been  clearly 
good,  without  his  consent,  which  he  would  not,  during 
minority,  have  been  competent  to  give.  (Mit  on  Inh. 
ch.  i.  sect  i.  f  28,  29.)  It  does  not  appear  that  he  was 
a  minor ;  but  it  is  stated  that  he  was  absent  at  the  time, 
which  would  be  equally  material,  as  connected  with  the 
occasion  of  the  grant;  being  the  death  of  the  mother, 
whose  ceremonies  could  not  conveniently  wait  Minors 
and  absentees  stand,  in  many  respects,  in  point  of  Hindu 
law,  on  the  same  footing.  T.  A.  S. 
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ZILLA  OF  NELLORE. 

(Ante,  Tol.  i.  p.  iOO.) 

By  the  Pun£t. 

A  younger  brother  is  answerable  for  a  debt  contracted 
by  the  elder,  wbether  for  the  support  of  the  family,  or  for 

charitable  purposes,  or  on  account  of  their  trade ;  pro- 
vided the  elder  be  dend,  or  absent  in  a  distant  country. 
But,  all  living  together,  the  elder  is  alone  answerable. 

Remarks. 

A  debt  contracted  by  any  one  brother,  living  in  family 
partnership,  for  the  suj^rt  of  the  family,  is  bindii^ 
upon  all,  in  every  case.  But  consent,  express  or  implied, 
is  requisite,  in  the  case  of  one  contracted  in  course  of 
trade,  or  for  charitable  purposes. 

The  answer,  in  the  present  case,  supposes  the  dder 
brother  to  be  manager  for  the  family.  This  might 
exonerate  the  person  of  the  younger  one,  but  not  the 
property.  See  1  Digest,  texts  clxxx.  cixxxi.  clxxxiL 
cixxxiii  C. 

"  Alone." — ^The  person  in  management  of  the  estate  is 

answerable.    This  is  not  necessarily  the  elder  brother. 

£. 
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MADRAS. 
Sudder  Dewaimy  Adawlut. 

(Aal*»  fioL  i.  p.  too.) 

A  Hindoo,  being  in  possession  of  landed  and  other  prO' 
pcrtf ,  died,  leaving  two  sons,  the  yoisnger  a  minor  of 
thirteen  yearn  only,  at  the  death  of  bis  fother.  The 
elder  of  the  two,  taking  possession  of  the  paternal  pro- 
perty, proceeded  to  borrow  successive  sums  of  money, 
amonting,  on  a  settlement  of  accounts  with  the  lender, 
to  a  mm  tot  which  he  gare  his  note,  mortgaging,  for  the 
payment  of  it,  the  Ihntily  property.  The  amonnt  ex- 
ceeds his  share  of  that  property.  The  younger  brother 
was  not  privy  at  the  time  to  the  contracting  of  the  debt ; 
wm  lu»  he  ever  lecognised  its  validity,  so  ihr  as  his 
ioisfisflt  is  concerned.  Neither  does  it  appear  that  it  was 
incurred  on  account  of  the  family.  Under  these  circum- 
stances, is  it  chargeable,  beyond  the  share  of  the  elder 
Wether,  en  the  paternal  property  ? 

I 

The  Sastree,  Vencatasa,  certified  that,  under  the  cir- 
cujBsiances  stated,  the  act  of  the  elder  brother  could  not 
paejadice  the  rights  of  the  younger. 

Remarks. 

Extract  from  a  letter  (1813)  from  Mr.  Colebrooke,  to 
the  then  Chief  Justice  of  Madras,  upon  a  suit  before 
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the  Court,  impeacliing  the  traiuactioii  above  alluded 
to  ;(*)  and  upon  which  the  preceding  reference  was  made 

to  the  Pundits  of  the  Sudder  Dewanny  Adawlut. 

On  the  subject  of  the  question  which  you  had  latdy 

before  you,  I  entirely  agree  with  you,  that  a  mortgage, 
sale,  or  gift,  by  one  of  several  joint  owners,  without  the 
consent  of  the  rest,  is  invalid  for  other's  shares.  In  Ben- 
gal law,  it  is  clear,  that  it  is  good  for  his  own  share ;  and. 
for  that  only.  In  other  provinces,  it  is  as  clear,  that  the 
act  is  invalid,  as  it  concerns  others'  sliares ;  and  the  only 
doubt,  which  the  subtlety  of  Hindu  reasoning  might 
raise,  would  be,  whether  it  be  maintainable  even  for  his 
own  share,  of  undivided  property.  On  the  two  first 
points,  then,  as  stated  by  you,  the  law  is  undoubtedly  as 
you  have  viewed  it.  On  the  third  point,  I  take  the  law 
to  be,  that  the  consent  of  the  sharers,  express  or  implied, 
is  indispensable  to  a  valid  alienation  of  joint  property, 
beyond  the  share  of  the  actual  alienor ;  and  that  an  un- 
authorized alienation  by  one  of  the  sharers  is  invalid, 
beyond  the  alienor  s  share,  as  against  the  alienee.  But 
consent  is  implied,  and  may  be  presumed  in  many  cases, 
and,  under  a  variety  of  circumstances,  especially  where  ihe 
management  of  the  joint  property,  entrusted  to  the  part 
owner,  who  disposes  of  it,  implies  a  power  of  disposal; 
or,  where  he  vras  the  only  ostensible^  or  avowed  owner; 
and,  generally,  when  the  acts,  or  even  the  silence  of  the 
other  sharers,  have  given  him  a  credit,  and  the  alienee 

(O  See  NolM  of  CasM  at  MaaiM,  t«L     .  p.      .  £d.  18S7. 


Digitized  by  Gopgle 


CHAP.  IX. 


346 


had  not  notiee.  I  cannot  refer  yon  to  anthorify  b^ond 
the  pasaagea  to  whidi  3^00  baye  already  adverted,  for  this 

position.  I  rather  consider  it  to  be  a  point  of  evidence, 
what  shall  suffice  to  raise  the  presumption  of  consent,  or 
•  acquieacence,  than  a  matter  on  which  the  Hindu  law  has 
pronounced  specifically;  and  I  do  not  recollect  any  pas- 
sages more  express,  than  those  to  which  you  have  re- 
ferred, shewing  that  the  alienation  is  invalid,  as  against 
the  alienee.  The  case  of  Prannatb,  v,  CalispuDker,(')  to 
which  you  refer,  was,  I  conceive,  determined  on  the 
ground  of  implied  consent ;  the  land  being  answerable  for 
the  revenue,  for  which  the  managing  owner  had  engaged, 
on  the  part  of  himself  and  sharers ;  besides  other  peculiar 
circumstances  in  the  case. 
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ZILLA  OF  COMBACONUM. 

Feb.  12,  ia07. 
Chsndmuultf  Moodelittr»  v»  Stiliier. 

(ABt»,vaL  Lp.  SS5.) 

Upon  examination  of  the  matter  in  dispvte  between  tlie 
parties,  it  appears  diat  Ramien,  the  Defendant's  brother, 

borrowed  from  the  Plaintiff  two  thousand  gold  chuck- 
rums;  and  that,  after  his  death,  Nauna  Jyen,  anothe^ 

• 

brother,  let  some  villages  to  the  Plaintiff,  under  an 
agreement  to  credit  the  rent  toward  Gquidating  the  debt 
contracted  by  Ramien,  and  that,  if  a  balance  should  re- 
main finally  due  to  the  Plaintiff,  he,  Nauna  Jyen,  would 
execute  a  fresh  writing  for  the  amount.  Nauna  Jyen  died 
three  years  after;  and  a  balance  remaining  due,  it  is  re- 
quired to  know,  whether  the  Defendant  be  answerable  for 
it,  he  and  his  brothers  never  having  divided,  though  they 
lived  separate. 

Answer, 

Though  there  never  was  any  division  between  the  De- 
fendant and  bis  brothers,  yet,  if  the  Defendant  lived 

alone,  unconnected  with  them,  acquiring  property  inde- 
pendently of  the  paternal  estate,  or  of  aid  from  them, — 
distinct,  not  only  in  his  dealings,  but  in  his  offisrings  also 
to  their  common  ancestors,— or,  if  the  debt  contracted 

was  not  for  the  support  of  tlie  family,  he  being  connected 
with  it,— -in  any  of  these  cases,  he  is  not  auswerable  to  the 


I 
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Plaintiff  for  the  balance,  unless  he  should  be  in  powes- 
sion  of  assets,  belonging  to  Ramien. 

(Signed)  Vsrnoo,  Sastree. 

Kemurks. 

See  Yajnyawalcya  and  Nareda,  cited  by  Jagannatha» 
]  Big.  p.  282.  text  ehucx.  ckxxi.  and  3  Dig.  text 
coclzxi  C. 

The  circumstances  here  stated,  and  many  others,  indi* 
cate  either  division,  or  relinquishment  of  joint  propert]r» 
but  do  not  constitute  absolute  proof  of  it.  Notwithstand- 
ing the  proof  of  such  circumstances,  the  judge  ought  to 
satisfy  himself  that  the  separation  was  such  as  equitably 
to  release  the  Defendant  from  responsibility  for  the  acts 
of  Ins  oopanseners.  Admitting  eveiy  circumstance  in- 
dicating division,  still,  if  it  appeared  that  one  of  the  par- 
ceners allowed  the  semblance  of  an  undivided  family  to 
exist,  either  by  occasionally  asserting,  or  not  denying  it 
when  anerted;  and  that  a  stranger,  actuated  by  impres- 
siooB  to  received,  lent  money,  or  formed  contracts  with 
the  others,  a  parcener  so  acting,  would  be  answerable  for 
such  debts,  and  must  abide  by  such  contracts.  This  ap- 
plies, however,  in  strictness  lo  brothers  only;  the  natural 
connexion  between  cousiDs,  ftc  is  not  so  gieat,  endless, 
therefore,  is  required  to  establish  their  separation.  Per- 
haps sometimes  it  may  be  incumbent  on  the  claimant  to 
piDve  their  union,  which,  among  brothen,  the  law  injEem. 

B. 
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BOMBAY. 
January  23, 1811. 

<A»to»  voLi.p.Ml.> 

Two  brothers,  possessing  a  house  jointly,  the  elder 

executes  a  contract  for  the  sale  of  it,  in  the  name  of  him- 
self, and  bis  absent  brother ;  and  deposits  it  with  a  third 
penon»  on  condition  that  it  is  to  be  delivered  to  the  pur- 
chaser, on  its  being  signed  by  the  younger  brother,  and 
the  purchase-money  received.  The  younger  brother  ob- 
jecting to  sign,  the  purchaser  still  insists  upon  the  benefit 
of  the  contract,  as  entered  into  by  the  elder,  and  sues  ac- 
cordingly.—Is  he  entitled  to  it  ? 

Amwe7\ 

It  depends  on  the  age  of  the  younger  brother  at  the 
time.  If  he  was  of  age,  the  claim  is  available  only  as 
against  the  share  of  the  elder,  who  took  upon  hnnself  to 

enter  into  the  contract  without  the  privity  of  his  brother. 
But  if  the  younger  were  at  the  time  a  minor,  the  property 
being  undivided,  the  purchaser  may  enforce  his  claim  to 
die  full  extent. 

(Signed)  Vistnu  Pandoorung,  Sastree. 

Renutrk. 

This  opinion  seems  to  be  grounded  on  the  Mitac- 
sbara  on  Inb.  cb.  i.  sect.  i.  §  29  ;  but  should  be  restricted, 
as  it  there  is,  to  a  case  of  indispensable  necessity  for  the 
common  interest  The  purchaser  most  take  care,  that  the 
purpose  of  the  sale  be  such  as  will  maintain  its  validity 
under  the  provisions  of  the  law.  C. 
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ZILLA  OF  CHINGLEPUT. 
June  18,  IB06. 

.  (Aa(e,ToLi.p.S01.fOf.) 

Upon  an  application  to  the  Court  on  the  part  of  Viza- 
yaragavienjar,  son  of  Vurdienjar,  for  a  division  of  family 
property  belonging  in  coparoenaiy  to  .himself  and  uncles, 
it  appears  that  the  complainant,'  having  taken  upon  him- 
self to  dispose  of  a  village  belonging  to  the  property  in 
question,  has  appropriated  the  proceeds  partly  in  the 
discbarge  of  bis  father  s  debts,  the  remainder  to  other 
purposes  foreign  to  the  coheirs. 

Upon  this  statement,  Vizayara'^^vienjar  had  no  right  to 
dispose  of  any  part  of  the  joint  property,  to  answer  either 
the  debt  of  his  father,  or  any  purpose  of  his  own,  without 
the  consent  of  his  coparceners,  no  partition  having  been 
previously  made. 

(Signed)       K.istnama  Chariak,  Pundit. 

Remarkt. 

See  Mit.  on  Inh.  ch.  i.  sect.  i.  §  30.  32.  None  can 
dispose  of  joint  property  (especially  immoveables)  without 
consent  of  the  sharers.  But  here  the  sale  i^pears  to 
have  been  without  authority,  general  or  special.  In 

setting  it  aside  on  this  ^^round,  equity  would  require 
redress  to  be  afforded  to  the  purchaser,  by  enforcing  a 
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{Nurtitioii  of  the  whole,  or  a  saffident  portion  of  it,  to  as  to 
make  amends  to  the  purchaser  ont  of  the  fender's  share. 

It  is  presumed  that  the  debt,  stated  to  have  been  dis- 
charged, was  one  for  which  the  coheirs  were  do  way 
answerable ;  else  the  case  would  come  within  the  eicep- 
tion  in  the  Mitacshara,  ch.  i.  sect  i.  f  28.  G. 

"  Had  no  right/'  &c.  Certainly  o/ot.  And  the  sale  is 
▼alid,  only  so  far  as  the  seller^s  shaie  in  the  property 
extended.  Both  the  seller  and  pordiaser  sse  punishable 
crimsnally  in  ibis  case ;  for  ihe  sale  is  fraudulent  in  one ; 
and,  subject  to  the  contrary  being  shewn,  the  law  will 
imply  that  it  is  collusiTe  in  the  other.  See  the  title  of 
Amatmmcri^,  sale  without  ownership  in  any  of  the 
books.  E. 
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ZILLA  OF  CHITTORE. 

(lali,f«I.Lf.flM.) 

The  deceased,  possessed  of  property  according  to  the 
ttccompanying  schedule,  lefl  at  his  death  two  wives,  with 
one  son  by  the  fiist,  and  three  sons  and  two  daughters  by 
Ihe  second.  How,  according  to  Sastra,  is  the  estate  to 
be  divided  ? 

Ansiver. 

There  is  Fatni  bhagUy  and  there  is  a  Putra  bhaga; 
and  it  is  a  question  much  disputed  in  books,  which  is  the 
troe  rate  of  difision.  Patm  bhaga  is  the  divisioii  ac- 
cording to  wives ;  Putra  bhaga  that  according  to  sons. 
With  some,  as  in  the  Sarasvati  Vdasum,  it  depends  upon 
caste ;  JbMkeacarloo  being  said  to  hem  settled  it,  on  com- 
paring all  the  eutliorities,  that,  in  the  Brahmin  caste, 
FtOni  bhaga  should  prevail,  the  widows  taking  equal 
shares  with  their  respective  sons ;  that,  in  the  Chatrya 
they  should  have  only  what  their  husbands  pleased  to 
gife  them ;  and  that,  in  tin  Vaiiya,  and  Soodra  castas 
also  Pnim  bhaga  should  be  the  rale,  grounded  with  re- 
spect to  these,  on  custom.  The  parties  in  this  case  being 
Soodras,  custom  governs,  not  law,  excepting  so  far  as 
custom  becomes  law,  in  the  extent  lo  which  it  prevails, 
as  it  does  in  this  cise^  iopeneding  ^  Sastras;  and 
the  division  aceoidingly  must  be  according  to  Patni 
bhaga. 

(Signed)      Alaoa  Sivoama  Cua&y. 
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If  the  custom  be  as  stated,  the  opinion  is  right.  But 
the  general  doctrine  is*  that  partition  .by  aUotment  to 
wives,  instead  of  tiheir  sons,  only  takes  place  when  the 
number  of  sons  by  each  wife  is  equal.  See  2  Dig. 
p.  572,  575.  texts  lix.  ixii.  C. 

question  much  disputed  in  books,  which  is  the 
true  rule."  I  know  not  that  any  authority  admits  Patm 
bhaga  to  be  the  "  true  rule."   It  is  only  allowed  by  some, 

and  entirely  rejected  by  others  ;  this  is  all  the  dispute** 
that  exists  about  it. 

Supposing  (what  does  not  appear)  that  the  customary 
existence  of  PaUd  bhaga  was  proved  to  obtain  in  the 
particular,  Ctda  of  Sudras,  to  which  the  parties  in  the 
cause  belonged,  this  opinion  is  correct ;  if  not,  not.  The 
division  by  Pattd  bhaga  must  always  the  unequal  with 
respect  to  the  children  of  each  Vmler:  for  if  there  be  two 
wives,  and  one  son  by  either  first  or  second  of  the  two, 
he  takes  half  the  estate ;  and  if  there  be  a  dozen  by  the 
other,  they  take  no  more  among  them.  In  the  present  case, 
dividing  by  Putra  bhaga,  the  three  sons  would  take  each 
one-third  of  the  estate,  and  the  mothers  and  sisters  would 
be  jointly  provided  for :  if  by  Patni  bhaga,  the  son  of 
.the  £urst  marriage  takes  one-half,  and  provides  for  his  own 
mother  only,  those  of  the  second  take  one-half  also^  and 
provide  jointly  for  their  mother  and  sisters.  If  the  order 
had  happened  to  have  been  reversed,  and  the  single  son 
been  of  the  second  marriage,  he,  though  the  younger 
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brother  of  the  four,  would  still  have  got  half  of  the  whole 
estate.  These  aie  the  difaent.  effects  of  the  two  modes 
of  dinsion,  which  I  hate  taken  this  opporttmitj  of  ex- 
plaining; an  explanation  which,  I  think,  clearly  shews 
that  no  judge  should  allow  of  the  division  by  Fatm  bhaga, 
if  he  can  aroid  it  £. 


 ^     ■  «  i 
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ZILLA  jOF  gaiNGLEPUT. 
Jan.  29»  1807. 

(Ante,  Tol.  i.  p.  206.)  • 

The  parties  are  of  the  Sudra  caste,  aod  the  deceased 
having  died  leaving  two  widows,  with  one  son  by  one, 
and  three,  with  two  daughters,  by  the  other. — ^How  is 

the  estate  he  has  left  to  be  divided  ? 

Answer. 

Any  bond  fide  gift  by  the  deceased  in  his  lifetime,  the 
jewels  given  to  the  girls,  those  worn  by  the  wives,  to- 
gether with  their  clothes,  the  jeweb  worn  by  the  sons, 
or  their  wives,  being  equal  in  value,  and  if  not  equal, 
enough  being  set  apart  to  render  them  so  ;  deducting  all 
this,  with  as  mnch  as  may  be  sufficient  to  provide  for  the 
weddings  of  the  unmarried  brotiiers  and  sisters,  the  re- 
mainder should  be  divided  equally  among  the  mothers 
and  sons.  It  is  true,  that  some,  among  the  Sudras,  first 
divide  according  to  the  number  of  widows,  or  mothers, 
and  then  subdivide  the  respective  shares  among  the  sons 
of  each.  A  role  to  this  eifect  is  laid  down  in  die  Saras- 
vat  i  Vilasa,  sect.  Dayabhaga ;  but  not  being  founded 
on  the  Sastras,  it  is  not  to  be  followed. 

Remarki, 

With  respect  to  the  deductions  to  be  previously  made, 
see  Mitacsh.  on  Inh.  ch.  i.  sect.  iv.  16.  Dayabhaga, 
ch,  vi.  sect  ii.  p.  127.  and  Jagannatha,  book  v.  under 
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CMM^xii*  jud '  eocjebodr.  With  rctpeot  to  ihA  nAt  ^ 
division  alluded  to,'  oonsidering  tltti  dtfkreBce  of  opinioii 

which  appears  to  prevail,  it  would  seem  not  to  be  a  well 
ostablished  m^tgp,  to  divide  the  property  among  .wives* 
infltead.of  sons.  C« 

The  division  of  heritable  propertjr  among  the  whole 
offspring,  and  not  among  the  widows,  (for  example,  if 
there  are  seven  children  and  three  widows,  the  division  of 

the  estate  into  seven  shares,  one  for  each  child,  instead  of 
into  three ;  i.  e.  one  for  each  widow  and  her  respective 
children,)  is  the  law  of  the  Sastras ;  the  contrary,  how- 
ever, is  established  in  practice  in  many  parts  of  these 
territories,  as  fully  as  is  Gavelkind  in  Kent;  and  is 
therefore  properly  admitted  as  legal,  in  the  Saraswati 
VUasa.  E. 

Note.  The  question  involved  in  this  doubt  is  as  be- 
tween PtUna  Bmigum,  and  FtUra  Baugum,  The  former 
is,  where  the  division  refers  to  the  mothers,  and  is  per 
stirpes ;  the  latter,  where  it  is  per  capita^  directly  among 
the  sons.  And  it  seems  to  be  ve.vata  quastio.  Some,  where 
there  are  several  widows,  contend  for  the  right  of  each 
mother  to  share  equally  with  her  sons;  but  these  are  but 
few.  Whatever  be  ibe  rale,  as  it  regards  the  sons,  the 
widow,  or  widows,  are  to  be  provided  for  out  of  what  has 
been  left  by  the  deceased,  in  the  shape  of  maintenance. 

The  custom  alluded  to  by  the  Pundit,  is  certainly  con* 
trary  to  the  general  law;  as  to  its  local  prevalence,  I  of 
course  cannot  speak.  In  this  case,  the  sons  are  the  heirs 
of  their  father  s  estate ;  out  of  which  they  are  bound  to 

z2 
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.pnmde  for  his  widows,  and  the  nuurnage  of  thdr  sisters. 

In  the  Mitacshara,  it  is  held  that  each  widow  should 
receive  as  mainteDance  a  son's  share;  and  that  each 
munarried  daughter  is  entitled  to  a  quarter  of  what  her 
aUotment  would  be  weie  she  male.  According  to- this 
doctrine,  supposing  the  two  daoghtere  unmarried,  I 
imagine  the  estate  would  be  divided  into  thirty-two  parts, 
of  which  each  son  would  take  five,  each  widow  as 
maintenance  five*  and  each  daughter  one.  S. 
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MADRAS. 
Sudder  Adawlut. 
Aiig.  9,  1808. 

(Aato,  voL  L  p.  106.) 

A  Hindoo,  possessed  of  landed  and  other  property,  dies, 
baving  had  two  wires,  by  one  of  whom  he  lems  two 
80D8,  by  the  odier  only  one*  The  sons  disegieemg  ts  to 
the  division  of  the  paternal  property,  it  is  required  to 
know  how  it  is  to  be  made. 

Aiuwtr*  . 

In  Jagannatha,  (division  of  inheritable  property,)  it  is 

directed  that  the  estate,  real  and  personal,  left  by  the 
father^  should  be  equally  divided  among  ail  his  sons. 

(Signed)        Vencatasa,  Sastree. 

Remark. 

jSee  Digest,  vol.  iii.  p.  75.  book  v.  52. 

This  is  the  law ;  but  in  many  parts  of  the  Southern 
countries,  the  custom  of  dividing  the  property  in 
equal  shares  to  the  vetiter,  and  afterwards  equally  be- 
tween the  sons  of  the  several  venters  is  so  strongly  esta* 
blished,  that  it  must  be  allowed  to  supersede  the  general 
law.  E. 

VkLp«M,p.4t4. 
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CHITTOOK,  PROVINCIAL  COURT. 
March  18,  1811. 

(Aat«,Tol.i.p.S06.) 

The  deceased,  ;i  member  of  an  undivided  family,  died, 
leaving  three  brothers  undivided,  and  a  son  of  about  eight 
yaais,  under  chargei  of.  one  of  his  nndoi.  The  son* 
having  come  of  age,  callB  upon  hia  guardian  uncle  to 
account  for  his  fathers  share  of  the  property,  which 
the  uncle  refuses  to  do,  alleging  that  he  (his  nephew)  is 
entitled  only  to  share  in  common  with  his  uncles  and 
cousins.  The  estate  renmins  undivided.  What  Is 
the  law?  -•     i    .  •     ifh-'  .        I'll  i-:     -l  . 

Answer, 

If  the  brothers  of  the  deceased,  and  other  kinsmen  who 
are  entitled  to  share  the  common  property,  have  lived 
together  in  one  house,  dressing  victuals  together,  and  per- 
forming religious  rites  and  duties  in  common,  and  eventu- 
ally augmenting  their  means,  whether  by  their  joint 
industiy,  or  by  employment  of  the  family  stock, — ^in  such 
case^  after  first  discharging  any  debts  that  may  be  owing, 
what  remains  of  the  property  of  every  description,  viz.  the 
live  stock,  precious  metals,  houses,  lands,  &c.  is  divisible 
equally.  Brothers  sons  take  respectively  their  father's 
shares.  The  claimant  is  entitled  to  the  share  that  would 
have  belonged  to  his  father. 

(Signed) 


Digitized  by  Google 


CHAP.  4^. 


869 


Remark, 

The  right  of  the  nephew,  to  receive  his  father  s  share 
from  his  UDcle,  is  explicitly  declared  in  a  passage  of 
Catjfayaiia;  (cited  in  3  Dig.  p.  7.  text  boux.)  and  the 
power  of  any  one  of  ihe  coheirs  to  exact  partition  of  ^ 

the  joint  property  may  be  gathered  from  the  Mitacshara, 
and  is  distioctly  affirmed  by  Jimuta  Vahaoay  ch.  iii. 
lect  i.  §  16.  C. 
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ZILLA  OF  DARAPOORAM. 
Dec  22, 1807. 

Coopanyengar  and  RomaDyengar, 

V. 

AppanycDgar  and  Teramalyengar. 

( Ante.  Tol.  i .  p.  t06.) 

The  parties  are  brothers  ;  of  whom  the  Defendants  are 
the  two  elder.  Of  the  Plaintiffs,  one  is  eighteoi,  the 
other  only  fifteen  years  of  age.   Their  mother  is  liying. 

The  suit  is  for  a  partition. — Is  it  competent  ? 

Answer, 

Where  any  of  the  coheirs  are  at  the  time  infants,  their 
elder  brother  should  maintain  them,  till  they  come  of  age, 

when  they  may  demand  their  shares*  The  Plaintiff  in 
the  present  case,  who  is  only  fifteen,  cannot  support  a 
complaint  against  his  elder  brother. 

(Signed)  Sankaba,  Sastree. 

Remark, 

The  sovereign,  or  his  representative,  as  guardian  of 
the  minor,  is  competent  to  anthorize  a  partition ; — and  an 
application  to  him,  for  his  authority  for  the  purpose,  might 

constitute  a  suit.  Nothing  has  been  found  in  the  law  to 
prohibit  the  demand  of  a  partition  for  the  benefit  of  a 
minor. — 3  Dig.  p.  544.  text  ccccliii.  2.  C. 


CHAP*  IX. 


361 


ZILLA  OF  SALEM. 
AprU  14,  1808. 

Moota  Butten, 

V. 

Linga  B — ,  Kistnan,  Vencatachellum,  and  Coopeo. 

•    <Aalc,  vol.  i.  p,  188.  906,) 

The  Plaintiff  and  Defendants  being  cousins,  the  former 

brought  bis  suit  for  his  share  of  the  common  property, 
descended  and  acquired:  allenini^  that  they  had  all  lived 
together  in  one  house  as  a  united  family  till  1806,  when, 
upon  disputes  arising  among  them,  he  had  been  turned 
out  On  reference  of  the  evidence  in  the  cause  to  the 
Pundit  of  the  Court,  he  reported  as  follows : 

Report  of  the  Pundit. 
Upon  consideration  of  the  complaint  of  the  Plaintiff, 
stating  that  his  deceased  father,  and  the  father  of  the  De- 
fendants, were  brothers ;  that  he  and  the  Drfendants  lived 
together  till  the  12th  o(  Audi/  of  the  year  Atckin,  (1806,) 
in  one  house,  as  one  common  family that,  subsequently, 
disputes  arising  between  him  and  the  Defendants,  they 
turned  him  out  of  the  house,  and  that  they  are  account- 
able to  him  for  his  fifth  share  of  the  patrimonial  estate, 
and  of  their  own  acquirements  in  addition;  as  well  as 
of  -a  house  consisting  of  live  compartments;  also  of  the 
answer  of  Linga  Butten,  the  first-named  Defendant,  (the 
others  having  admitted  the  claim,)  alleging  that  the  estate 
was  formerly  divided  on  the  23d  of  the  month  of  Aurt/, 
of  the  year  VucanasoOf  (1785.)  in  presence  of  their  reht- 
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tioDB,  by  releases,  piltdng  an  end  to  all  future  disputes  and 
claims: — ^that  afterwards,  intbe  yeu  Nala,  (1796,)  a  dis- 
pute arising  again,  it  was  again  settled ;  together  with  the 
declarations  of  some  of  the  witnesses  of  either  party, 
ftating  that  it  was  true  thai  fonnerljr  (the  chests,  bonds, 
and  accounts  excepted)  the  rest  of  the  estate  had  been  di- 
vided in  five  shares ; — and  of  others,  that  when  the  division 
took  place,  the  Plaintiff,  being  then  an  infant,  his  share 
was  taken  possession  of,  one  half  by  linga  Butten,  and 
the  other  by  the  other  Defendants ;  adverting  likewise  to 
the  release  and  documents  delivered  in  by  Linga  Butten, 
in  proof  of  the  division : — It  not  appearing  that  the 
Plaintiff  ever  recognised  the  release  relied  upon  by  the 
Defendant  Linga  Butten,  and  there  being  no  evidenoe 
that  he  has  in  fact  ever  received  his  share;  added  to 
which,  two  of  his  cousins  (Defendants)  admit  his  claim : 
according  to  Menu,  Vijnyaneswara,  &c,  (Hindu  Sastras,) 
the  DefendanfB  oog^t  now  to  piooeed  to  a  division  of  the 
property  in  their  possession,  and  giv«  the  Plaintiff  his 
share,  according  to  his  claim. 
.    .  (Signed) 

>'  Jiemark, 

-  It  ^oes  not  appear-  that  the  original  partition  would 

have  been  void,  if  the  due  allotment  for  the  minor  had 
been  securely  set  apart,  with  the  approbation  of  his  guar- 
dian, or  of  the  rqpfesentative  of  the  sovereign.  In  the 
case,  as  set  forth,  the  share  stated  to  have  been  set  apart 
for  the  minor,  in  the  hands  of  the  Defendants,  was  never 
delivered  to  him  by  them;  nor  had  the  partition  been 
ratified  for  him  by  his  guardian.  C. 
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ZILLA  OF  BELLARI. 
January  25, 1806. 

(Ante,  vol.  i.  p.  809.) 

The  (Nirties,  in  this  case,  form  an  undivided  family ;  of 

■ 

whom  one,  being  the  conicopily  of  a  village,  receives  the 

Mara  Vurtanah,  Bazar  Vurtauah^  and  other  dues. — Is 
be  accountable  for  them  to  his  coparceners,  notwithstand- 
ing he  alone  discharges  the  whole  dut^? 

Annoer* 

It  being  declared  that  brothers  undivided  must,  without 

reservation,  equally  share  all  the  cattle  and  household 
goods  left  by  their  father,  and  the  Mara  Vurtanak  being 
considered  the  same  as  household  properly;  it  follows 
that  the  perquisites  in  question  are  divisible. 

(Signed)  Rungachary,  Pundit, 

Bcjnarks. 

If  the  office  be  hereditaiy  in  the  family,  the  dues  or 
profits  appertaming  to  it  must  be  subject  to  be  shared. 
But  in  such  case  it  classes  with  immoveables ;  and  core- 

dies,  and  the  dues  belonging  to  it,  cannot  be  reckoned 
household  property.  C. 

T  doubt  whether  the  illara  Vurtanak,  Sic,  perquisites  of 
office,  granted  for  the  performance  of  specific  duties,  can 
be  ''accounted  the  same  as  household  property."  On 
the  contrary,  it  appears  to  me,  that  they  cannot  so  be  ac- 
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counted.  For  what  is  the  real  nature  of  them?  Are  they 
not  given  for  the  subsistence  of  the  officer,  enabling  him 

to  apply  his  whole  time  and  attention  to  the  accounts  of 
the  village ;  and  would  not  the  division  of  them  among  a 
number,  for  whose  maintenance  they  cannot  adequately 
provide,  destroy  their  object?  Again,  does  not  the  law 
that  regards  the  grant  of  a  corody  apply  to  these  and  si- 
milar perquisites  ?  and  has  not  the  grantOFi  or  he  who 
pays,  a  right  to  see  that  they  are  appropriated  according 
to  the  original  intention  under  which  they  are  granted  ? 
I  have  no  doubt  but  it  applies,  and  that  similar  ofRcial 
perquisites,  though  certainly  heritable^  are  not  divisible ; 
nor  ought  they  to  descend  by  primogeniture.  The  most 
capable  of  the  direct,  or  in  their  default,  of  th^  collateral 
descendants  of  the  first  grantee,  should  be  selected  for  the 
performance  of  the  duties  of  the  office,  who  should  enjoy 
the  whole  perquisites.  R 
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ZILLA  OF  CHINGLEPUT. 
Jan.  24,  1804. 

(Aate,v«l.i.p.  t09.) 

There  being  several  brothers,  constituting  an  undivided 
family,  GoTeinment,  in  consideration  of  the  penonal  ser- 
▼ices  of  one  of  them  in  particular,  granted  him  a  Tillage 
in  &roiriyam,Q)  to  be  held  by  him  and  his  posterity,  with 
a  restriction  not  to  sell,  alien,  or  otherwise  dispose  of  it. 
The  grantee  being  dead,  leaving  sons  and  daughters,  a 
dispute  concemitag  it  has  arisen  between  the  eldest  son 
and  his  uncles ;  and  the  question  is,  to  whom  it  now  be- 
longs, whether  to  the  lineal  representatives  of  the  de- 
ceased exclusively,  or  to  them  only  in  <y)mmon  with  their 
uncles? 

Amwer. 

The  first  and  other  sons  are  to  enjoy  the  property  in 
question,  equally,  defraying,  out  of  what  they  have,  the 
necessary  expenses  of  the  family,  and  getting  the  daugh- 
ters married.  Property  acquired  by  the  deceased  and  his 
brothers,  through  their  joint  industry,  or  the  use  of  their 
patrimony,  which  was  in  common,  the  latter  are  interested 
in,  together  with  the  sons  of  the  deceased.  For  his 
separate  acquisitioiis,  they  Test  eidusively  in  his  de- 
scendants. 

(Signed)         T.  Ki stn a  m a  c  h  a  ry,  Pundit. 

(1)  From  Srotriyas,  learned  teacher^  of  tlie  Vedas,  C  Dig.  ?90  ;~to  whora, 
being  BraLmiiu,  belonged,  not  only  the  priesthood,  but  the  office  of  judge 
•too  {  (m  with  w  IbnMflyt  wMu  eferkiu,  uU  aiMUkiu ;)  and  to  vbon* 
on  these  accoaoti»  audi  |raali  wen  vMally  nad»*  See  vol.  i.  of  tliii 
work,  p.  310. 
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See  Mitacshara,  ch.  i.  sect  iv.  10.  31.  C. 

A  Srotfiyumy  granted  for  public  senrices,  is  an  honour- 
able reward  to  the  individual,  and  an  inducement  to 
Others  to  act  as  he  has  done.  The  honour  and  induce- 
meBt  are  both  lost,  by  its  becoming  the 'tame  as  ai^esttjal 
property,  and  being  subject  to  endless  dimion.(*) 

Of  divisible  property  the  daughters  would  be  entitled 
to  a  share,  on  division  taking  place  before  their  marria^; 
but  it  does  not  appear  that  they  can  dem^pd  a  division.- 

B, 

The  brother  of  the  deceased  Shotriumdar  can  have  no 
claim  upon  any  grounds.  It  was  not  ancestral  property, 
but  g^ven  by  the  Government  as  a  revrard  for  services 
to  the  individual.  The  Government  ,  n^er  would  have 
granted  it.  if  they  bad  thought  an  idle  brother  90uld  have 
claimed  a  share.  T.Q 

\  am  Inclined  to  concur  in  the  general  accuracy  of  the 

Pundit  s  opinion ;  nor  can  I  find  any  thing  inconsistent 
with  the  graat,  that  the  estate  should  be  enjoyed  by  the 
heirs  of  the  grantee,  according  to  their  legal  intezests. 
Any  practical  inconvenience,  which  in  the  course  of  time 

(t)  It  would  se^  from  this  to  have  been  Mr.  Ellis's  opinioa.  that  the  ^nt, 
oo  Um  death  of  the  gnuiteeM*honld  eiuae,  not  to  lu«  hein  geoeniljr*  bat 
to  >  ■elect  oMt  Mcwtdim  to  tb»  notioa  wpntwJ  by  bim,  fa  UiMnaikoa 
tba  pMoadfag  Appendis*  onto.  p.  964  i— upon  wU^  mo  Mr.  SntlMilud'o, 

next  page. 

(t)  William  Thaclieraj,  Vjv\.  deceAMni,  late  Membei  of  Council  at  Madras. 
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might  be  experienced,  would  be  ascribable,  not  to  the 
law,  but  to  the  want  of  explicitness  in  the  grant  In  the 
present  case,  the  estate  having  been  acquired  by  the  ex- 
clusive exertions  of  the  grantee,  his  brothers  have  clearly 
no  right  to  participate  in  it.  As  to  the  interest  of  the  un- 
married daughters,  doubt  certainly  presents  itself.  I  can- 
not but  regard  as  more  correct,  more  consistent  with  ihe 
genius  of  the  Hindu  law,  the  opinions  of  those  writers, 
who  merely  admit  the  right  of  unmarried  daughters,  to 
leoei^  firom  their  deceased  father's  estate,  what  may  be 
sdEcieoft  to  pnmde  for  dieir  inarriage.  '  Texts,  however, 
0^  Menu,  and  Yajnyawalcya  are  adduced,  wliich  mention 
the  foui'th  part  of  a  brothers  share  as  the  unmarried 
sister^s  allotment ;  and  Vijnyaneswara,  in  the  Mitacshara, 
denies  that  the  mention  a  quartei^  tff  a  share  can  be 
construed  as  used  indefinitely,  and  as  merely  intending, 
that  a  sufficiency  to  provide  for  the  dauglitcr's  marriage 
should  be  given.  This  author  accordingly  contends,  that 
after  the  decease  of  the  father,  the  unmarried  daughter 
participates  in  the  inheritance,  receiving  one-fourth  of 
what  would  be  her  share,  were  she  male.  S. 
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ZILLA  OF  CHINGLEPUT. 
Dec.  17,  1803. 

(Ante.  vol.  i.  p.  151.  flO.) 

The  Plaintifif  Gomplaiiu  that  the  Defiendants  have 
usurped  his  turn  of  Teertam  and  Pnuadum^Q)  in  Ae 

temple  of  Vardaraja  Simmy.  It  appears  that  the  grand- 
&ther  of  the  Plaiotiff  was  one  Sacli^n;  and  that  the 
grand&ther  of  one  of  the  Defendants,  and  the  great- 
grandiadier  of  the  other  two,  were  brother  and  uncle  to 
Sachen.  It  further  appears,  from  written  evidence,  proved 
by  the  Teertacara^si^)  of  the  Pagoda,  that  the  Plaintiff 
has  been  in  the  profession  and  enjoyment  of  the  right — 
Is  his  action  maintainable? 

Answer. 

It  appearing  that  the  Plaintiff  and  Defendants  are 
cousins,  not  exceeding  four  degrees  of  descent,- and  that 

the  Plaintiff  has  been  in  possession  of  the  right  he  claims, 
he  is  entitled  to  it;  but  it  should  be  enjoyed  by  him,  with 
reference  to  the  proportions  of  the  respective  ancestors  of 
the  parties. 

(Signed)      Tremalt  Kistkahachasv. 

(1)  Tttriam,  boi^  water ;  eiUier  of  some  lacred  sptiag,  or  a  nustiire  of 
liqiiUI«,te  wUdi  llw  acied  iaMfettera  ben  vBihdL  FrwAm, bglj 
fcod«pnfai«d  is  the  Piigoda,  fte  th*  cooMMpdM  aloM  of  Mj 

<f)  lViKe»er«r,boly  mea.  mtitiod  io  pert«fc»  ef  PnneJuie 
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The  hereditary  privileges  of  the  family,  with  the  in- 
come arising  from  them,  are  divisible  among  heirs,  like 
odier  patrimony,  under  the  genoal  roles  of  inheritance. 
At  most  of  the  leligions  estaMuhmenti  of  the  Hindus, 
and  at  their  great  temples,  the  various  offices  attached  to 
them  are  considered  as  hereditary,  together  with  the  per- 
tfoiiites  belonging  to  them.  C. 
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CHITTOOR,  PROVINCIAL  COURT. 
August  2,  Idii. 

Upon  a  question  as  to  the  division  of  the  jewels  of  the 
family,  on  a  partition  being  abo\it  to  take  place; — it 
beil^  stated  that  sotne  off  tbe  individuals  were  in  posses- 
sion of  a  larger  quantity  than  ihe  rest,  tbe  Pandit,  on  re- 
ference to  him,  reported  as  follows : 

As  to  the  jewels,  each  female  is  entitled  to  retain  what- 
ever she  was  in  tbe  habit  of  wearing  in  her  husband's 
time,  or  were  given  to  her  by  way  of  dowiy,  ( Siridhana,) 
whether  by  parents,  brothers,  uncles,  or  husband.  Be- 
yond these,  I.  e.  with  respect  to  what  may  have  been  made 
up  out  of  the  ftimily  stock,  held  in  common,  if  there  be  no 
great  difference  among  them  in  point  of  valne,  no  account 
ought  to  be  taken  of  tbe  surplus.  On  the  other  hand,  if 
the  difference  be  considerable,  t.  e.  if  the  value  of  the  sur- 
plus jewels,  possessed  by  some  one  or  more  of  the  women 
greatly  exceed  those  possessed  by  the  rest,  the  whole  ex- 
cess should  be  divided. 

(Signed) 
Bemark, 

Mit  on  Inh.  ch.  i.  sect.  iv.  ^  19.  and  ch.  ii.  sect.  xi. 
Aim  Jagannatha,  3  Dig.  under  texts  ccchii.  cccclxxiv. 

C. 
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ZILLA  OF  CHINGLEPUT. 
Maieh  7,  1807. 

(^Ante,  vol.  i.  p.  213.) 

Vurdyengar,  v.  Alagasingyengar. 

Tke  partieSt  uncle  and  nephew,  lived  together  in  the 
same  house  as  one  family  up  to  a  oertain  time ;  when  they 
separated,  but  without  dividing.  A  diyision  being  now 
called  for,  the  question  is,  whether  it  should  embrace  their 
subseqMent  gains  1 

An&WVr . 

No  division  having  as  yet  taken  place,  whatever  has 
been  acquired  by  the  parties  since  they  continued  living 
together,  is  to  be  coBsidered  as  a  part  of  the  common 
stock ;  and  the  division  must  be  of  all  belonging  to  them 
at  the  time  of  dividing. 

(Signed)        Kistnama  Chariar. 

Remark. 

The  common  stock,  howeveir  improved  and  augmented, 
is  to  be  equally  divided;  but,  if  separate  acquisitions 
have  been  made,  to  which  the  patrimony  was  instru- 
4afntal,  the  acquirer  is  rewarded  with  a  double  share, 
fltpaiutej  gains  of  specified  sorts,  to  eiiiBct  which  the  pa- 
tdmooy  was  not  used,  would  bekag  exdusively  to  liie 
aoqiNTer.  Mitacshara,  ch.  i.  sect.  iv.  4  ^>  31.  In 
the  present  .case,  it  is  presumed  there  were  no  such  ac- 
i|wnlkMis.  0. 
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MADRAS. 
Sudder  Dewanny  Adawlut 

(AaiBt  vol.  L  p.  Sli.) 

In  an  undivided  Hindu  family,  by  what  means  can 

one  of  the  members  acquire  separate  property,  to  the  ex- 
elusion  of  his  coparceners  ? 

Ansucr. 

He  may  do  so,  by  carrying  on  cultivation,  or  by  follow- 
ing any  other  pursuit,  without  using  for  the  purpose  the 
&mily  estate.  Property,  so  acquired,  though  by  a  mem- 
ber of  an  undivided  family,  belongs  exclusively  to  the 
acquirer, — otherwise,  if  the  paternal  estate  have  been 
employed  in  the  acquisition. 

(Signed) 

Remarks, 

See  Mitacsh.  on  Inh.  ch.  i.  sect.  iv.  §  6.  10.  29. 

C. 

The  answer  leaves  in  the  dark  that  whkh  is  moat  na 

terial  to  be  known, — namely,  what  is  the  use  of  the  pa- 
ternal estate  here  intended  by  the  law.  With  respect  to 
the  mere  bodily  labours  of  agriculture,  they  certainly  may 
be  carried  on  without  such  use,  direct  or  inqilied.  Many 
other  occupations  cannot  be  carried  on,  without  at  least 
un  implied  use.    There  exists  considerable  controversy 
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on  tbe  point  in  the  books ;  and  many  minute  distinctions 
and  limitations  are  made  as  to  what  is  use,  and  not  use ; 

so  that  it  appears  to  nie  to  be  one  of  the  many  points  left 
to  the  equity  of  the  judge.  Three  rules  are,  I  think,  suf- 
ficient for  his  guidance.  First,  all  property,  inherited  or 
acquired,  is  divisible.  Secondly,  the  acquirer  is  entitled 
to  an  additional  share  of  the  property  acquired.  Thirdly, 
the  judge  must  determine,  oa  an  equitable  consideration 
of  the  circomslances  of  the  case,  whether  the  acquisitions 
of  any  of  the  individual 'parceners  have  been  made  without 
such  use  of  the  fsgnily  property,  as  in  law  would  render 
tbem  divisible..  B. 
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ZILLA  OF  SALEM. 
May  17,  J808. 

Seeuewasa  Chitty,  v.  Colletta  Chitty. 

(Aat*»  vol.  i.  p.f  14.  MO.) 

The  Plaintiff  states,  that  he  and  the  Defendant  beintr 
brothers,  and  Uieir  father  dying  about  four  years  ago, 
they  lived  together,  till  a  dispute  arising  betireen  them, 
and  the  Plaintiff  in  ccmsequence  demanding  a  partitimi, 
the  Defendant,  his  elder  brother,  turned  him  out  of  the 
house.  The  petition  of  complaint  states  the  patrimonial 
proper^,  with  the  additions  made  to  it  since  the  death  of 
the  father,  (consisting  of  ready  money,  6ne  gold,  silver* 
house,  &c.)  as  amounting  to  sixteen  hundred  pagodas, 
of  which  the  Plaintiff  demands  a  moiety,  as  his  share. 

The  Defendant,  denying  the  alleged  amount  of  the 
property,  eaid  that  their  father  died  indebted  six  hundred 
pagodas  a  great  many  years  ago,  leaving  him  at  the  time 
only  six  years  of  age,  and  his  brother,  the  Plaintiff,  only 
three ;  that  he,  the  Defendant,  begging  about,  and  get- 
ting his  meals  at  different  houses,  acquired  learning,  and 
a  knowledge  of  business,  and,  having  thereby  gained 
some  money,  discharged  his  (ather*s  debt,  married,  was 
at  the  expense  of  his  brother's  marriage,  and,  in  1794, 
presented  the  latter  with  ten  pagodas  to  set  him  up;  that 
he,  the  Defendant,  singly  provided  the  necessary  dis- 
bursements, and  performed  the  ceremonies*  at  the  death 
of  their  mother ;  and  tliat,  from  any  acquisition  made  by 
the  Plaintiff,  he  never  had  received  a  single  cash. 
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It  appears  tha^tbe  hoii«e  referred  tOt  hiiviqg  descended 
from  tke  ftthur,  and  btiog  out  of  repair,  was  repairad  ky 
the  Dafeodant;  and  that  the  quarrel  alluded  to  originated 

with  the  Plaintiff ;  and  the  Defendant  having  upon  the 
wl^ole  substantiated  hU  case,,  while  the  Plaintitl[ 
proved  nothing,  yom  ar^  to  saj,  to  what  extent  the  olaiin 
of  ^  latter  it  to  be  maintained* 

The  Pundit,  recapitulating  the  particulars,  and  com- 
menting upon  the  respective  allegations  of  the  parties,  u..s 
they  stood  supported,  or  otherwise,  by  evidence,  gave  it 
as  his  opinion,  that  the  Plaintiff,  instead  of  cordially  ad* 
hering  to  his  elder  brother,  who  had  8u])ported  him  like 
a  father,  having  quarrelled  with,  and  thought  proper  to 
desert  him, — and,  with  the  exception  of  the  house,  it  not 
appearing  that  there  had  existed  any  patrimony  as  the 
foundation  and  means  of  the  Defendant's  gains,  or  that  be 
had  ever  received  any  thing  from  the  Plaintiff, — the  boose 
and  shop  having  been  the  property  of  the  father,  should 
be  equally  divided  between  them.  That,  beyond  this, 
should  the  Defendant,  out  .of  brotherly  affection,  be  dis- 
posed to  give  the  Plaintiff  any  thing,  it  might  be  well ; 
but  that  he  had  no  right  to  insist  on  a  partition,  to  the 
extent  claimed. 

(Signed)      Si  no  ana  Chariak. 
Remarks. 

The  opinion,  here  delivered,  is  conformable  with 
Vijnyaneswara^s  doctrine.  See  Mitacsh.  on  Inh.  ch.  i. 
sect.  iv.  4  10.  C. 
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Under  the  circumstanoes  of  the  case,  f»  stated  by  the 
Judge  to  have  been  made  oat  on  the  part  of  the  Defen-' 
dantf  'this  opinion  appean  to  be  icomct   The  aoqni* 

sitions  of  the  elder  brother  were  not  in  fact  made  by  the 
use  of  the  family  property.  The  law  will  imply  that  they 
are  so  made ;  but  when  the  contrary  iia  shewn,  th^  aie 
not  divisible.  Had  the  Defendant  been  educated  by  the 
father,  the  case  would  have  been  different,  for  it  must 
have  been  at  the  expense  of  the  family,  had  it  been  so ; 
and,  in  that  case,  the  acquisUum  would  by  corucquence 
have  been  famly  fropeiiy,  E. 

Qu.  the  position  in  Italics.  T.  A.  S. 
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CHITTOOR,  PROVINCIAL  COURT. 

May  2U,  1810. 
To  the  Pandit,  Alaga  Singana  Chariar. 

(Ante,  Tol.  i.  p.  Jlu.  ilB.) 

You  are  hereby  directed  to  take  the  following  case 
into  your  consideration,  and  return  your  opinion,  whe- 
ther the  three  Tillages  in  dispute  are  to  be  considered  as 

of  the  particular  acquirement,  and  under  what  circum- 
stances, of  Babu  Rajah,  or  as  included  in  the  patrimony. 

The  Case. 

Calyana  Rajah  and  Babu  Rajah,  represented  respec- 
tively by  the  appellant  and  respondent,  were  descended 
from  Rama  Rajah,  who,  in  his  lifetime,  was  proprietor 

of  two  of  the  villages  in  dispute,  namely,  Puodupakuniy 
and  C helium  Coopang,  possessing  also  the  right  of  Cauvcl 
in  the  districts  of  Covelong.  About  the  time  of  his 
death,  which  is  many  years  ago,  one  Vtrama  Rajah, 
having  joined  the  French  during  an  engagement,  took 
possession  of  these  two  villages,  together  with  the  pri- 
vileges belonging  to  them.  Calyana  Riyah»  and  Babu 
Ri^  having  thus  lost  their  patrimonial  estate^  they,  in 
consequence,  separated,  and  >  from  that  time  till  the 
death  of  Babu  Rajah,  (being  a  period  of  eighty  years,) 
there  ceased  to  be  any  intercourse  between  their  respec* 
tive  descendants.  Subsequent  to  the  death  of  Calyana 
Rajah,  thus  separated,  Babu  Rajah  having  procured,  as- 
sistance from  the  Company,  during  Mr.  Pigut's  govern- 
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ment,  subdued  Virama  Rajab,  and  recovered  posMMion 
of  the  two  villages,  wbicb  bad  been  fonneriy  taken  from 
the  fiunilj.  The  third  village,  called  Ottyaporum, 
he  obtained  as  Moohasa.  or  free  of  rent,  durino;  the  col- 
lectorship  of  Mr.  Place.  Under  these  circumstances,  a 
share  in  them  is  now  cbimed  by  the  descendant  and 
representative  of  Calyana  Rijah. 

Aimcer, 

If,  during  the  time  that  Calyana  Rajah  and  fiabu 
Rajah  were  in  possession  of  their  patrimonial  estate,  it 
was  seized  by  their  enemy  Virama  Rajah,  and  subse- 
quently recovered  by  Babu  Rajah,  without  aid  from  the 
patrimony,  he  and  Calyana  havin;^  antecedently  sepa- 
rated, the  general  conclusion  would  be,  that  it  is  Babu 
Rajah  8,  as  of  his  particular  acquirement.  But,  to  be 
certain,  it  is  necessary  to  know  whether  their  separation 
took  place  with  tbo  intervention  of  relations  and  wit- 
nesses, with  deeds  of  division ;  and  further^  whether  the 
recovery  subsequent  by  Babu  Rajah  was  with  the  pri- 
vity and  acquiescence  of  the  sons  and  grandsons  of  Cal- 
yana Rajah,  or  otherwise,  and  how.  The  acquiescence 
alluded  to  means  a  writing,  purporting,  "  Vou  wiU  sub- 
*<  due  back  our  patrimonial  property,  which  was  seized 
and  possessed  by  a  stranger,  and  enjoy  it  yourself.  I 
shall  expect  no  part  of  it**  It  is  further  necessary  to 
know,  with  reference  to  a  passage  of  Vyasa,(^)  whether, 
in  the  re-conquest  of  the  property  in  question,  money, 
carriages,  arms,  or  other  things  belongii^^  to  the  p^jtri* 

(1)  Cited  by  JimuU  ValuuM,  ck.  VI.  tact.  i.  $  14. 
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ncmy  were  used,  tnd  in  whet,  if  any  degree ;  or  wke- 

ther  the  recovery  were  made  exclusive  of  it.  If,  upon 
examinatioOi  it  appears  that  Babu  Rajah  acted  on  occa- 
sion without  the  wanant  or  ccMion  from  the  original 
copiffcenen,  or  their  rqnresentatifes*  notwithstanding 
his  merit,  and  continued  enjoyment  for  a  length  of  time, 
the  property  is  still  liable  to  division,  more  especially  if 
obtained  by  means  common  to  him  and  them;  one- 
fourth  being  jireviously  deducted,  as  bis  remnneration 
for  the  reeoveiy.  With  respect  to  the  village  obtained 
during  the  collectorship  of  Mr.  Place,  the  right  to  it, 
whether  it  is  to  be  considered  as  sole,  or  joint,  depends 
upon  its  having  been  acquired,  or  not,  by  the  employ- 
ment of  the  patrimonial  property. 

(Signed) 

Alaga  Singana  Chariar,  FundiL 

Remarks. 

The  "  acquiescence,''  spoken  of  by  the  Pundit,  is  re- 
quired under  the  restriction  stated  in  the  Mitacshara, 
commenting  on  a  passage  of  Yajnyawalcya.  See  Mit 
on  Inh.  ch.  i.  sect.  iv.  ^  2.  Where  no  division  has  taken 
place,  i.  e.  if  the  brethren  were  not  separated  in  their  in- 
terests and  concerns,  the  patrimony  which  is  recovered, 
is  recovered  to  the  use  of  all  the  heirs,  allowing,  however, 
a  fourth,  as  remoiieration  to  him  who  recovered  it.  See 
Sancha,  cited  in  the  Mitacsh.  ch.  i.  sect.  iv.  ^3.  C. 

This  is  an  excellent  and  very  correct  opinion  of  Alaga 

Singaua  s  ;  but  it  may  be  convenient  to  explain  the  general 
law  upon  which  it  turns,   if,  at  the  time  an  estate  is 
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divided,  any  part  of  the  assets  belonging  to  it,  in  what- 
em  shape  they  may  exist,  be  not  forthcoming,  so  as  to 
enable  an  actual  division  of  them  to  be  made,  either  the 

parceners  must  come  to  some  mutual  agreement  regard- 
ing them,  prospectively  to  their  recover)',  or  the  ri>^ht  to 
such  property  will  continue  to  rest  in  them  jointly,  their 
heirs  and  representatives,  in  the  same  manner  as  if  no  di- 
vision had  ever  taken  place.  Hence  the  Pundit  properly 
says,  "  it  is  necessary  to  know  whether  the  separation 
"  took  place  with  the  intervention  of  relations  and  .wit- 
"  nesses,  with  deeds  of  division,**  &c.  It  is  necessaiy  to 
know  in  fact  the  exact  terms  and  agreements,  under  which 
Calyana  and  Bal)u  Rajah  separated ;  for,  in  this  case,  it  is 
not  sufficient  to  prove  the  mere  fact  of  separation;  it  must 
be  seen,  whether  any  specification  was  made  at  the  time, 
respecting  the  villages  removed  by  the  act  of  Virama 
Rajah,  from  the  possibility  of  actual  division.  If  it  were 
said  at  the  time,  "  whoever  recovers  the  family  property, 
"  let  him  keep  it/'  the  question  is  at  rest.  If  it  was  not 
80  said,  then  Babu  Rajah  must  be  taken  to  have  been 
acting  for  the  joint  interest,  in  the  recovery  he  effected ; 
the  property  so  recovered,  notwithstanding  the  division, 
remained  joint  property,  being  a  portion  of  the  assets 
that  was  never  divided.  In  this  view,  he  cannot  be 
allowed  to  appropriate  it  to  his  own  use;  the  villages 
retain  their  original  cliaracter  of  joint  family  property, 
and  are  divisible  among  the  surviving  representatives  of 
Rama  Rajah,  the  common  ancestor.  As  to  the  right  of 
the  lepresentstives  of  Oalyana  Rajah,  to  cede  their  claim 
to  Babu  Rajah,  if  they  chose  to  do  so ;  and  to  that  of  Babu 


CHAP.  IX. 


361 


Rajah  (by  the  same  rule  that  applies  to  the  actual  acquirer 
of  property)  to  an  addition  to  his  share,  under  certain 

circumstances;  with  his  sole  ri^ht  to  the  tliird  village, 
obtained  after  separatioii  from  his  brother ; — these  require 
but  one  remark ;  it  is,  that,  if  it  can  be  shewn  that  he 
recovered  the  family  property  first,  and  used  it  to  acquire 

the  third  village,  this  also  becom(^s  divisible,  reserviug  to 
Babu  Rajah  his  claim  to  a  superior  share.  E. 
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ZILLA  OF  BELLARI. 

I)eceBil>6r  22,  1S07. 
Tommee  Reddy  and  Chenehoo  Reddy, 

V. 

Nanflimma  Reddy  and  Bandy  Reddy. 

(Ante.  vol.  i.  p.  19S.  t08.  tfO.) 

The  paitiea,  of  the  Sudra  caste,  are  four  brothers,  com- 
prising an  undi?ided  fiunily,  desirous  of  dividing.  They 
have  a  mother  living,  and  a  sister :  the  latter  married, 
and  provided  for.  Proprietors  of  a  village,  the  eldest 
managed  the  domestic  affiuis;  the  second  those  of  the 
village,  improving  and  angmentmg  the  properly.  How 
is  it  to  be  divided  ? 

Antwer, 

The  sons  should  give  a  share  to  the  mother ;  and  a 
twentiedi  part  should  be  deducted  for  him  who  has 
had  the  most  to  do  with  the  ceremonies,  and  has  added 

to  the  property.  The  remainder  should  be  equally 
divided  among  them.  The  mother's  share  will  descend 
to  the  daughter. 

(Signed) 

Ranoacuauy. 

Remarks. 

The  practice  of  allottuig  a  twentieth  part  to  an  elder 
brother,  besides  his  diare,  is  obsolete ;  as  is  declared  in 
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ctar  •tplint  lenn  in  Ifae  MilMibM,  ek  i.  aeet  iii. 
^4.   And  it  is  «flinncd.  lh«t,  if  the 

impm^etl  by  one  ot  the  joint  sharers,  an  eqwal  partition 
MvMtbcileai  tekea  place.    Ibid,  sect  n.  ^  31.    If  one 

li^  ^Mvpei*  ^mMCMtKNi  wrid  tie  %  doiA>1e  sInmv 

tkat  particuittr  Hoqutsitiou ;  not  a  twentietb  part  the 
w+>ole. 

The  aliotment  of  a  share  to  the  mother,  at  a  parCitkiii 
among  brothers,  is  directed  by  the  Mitacahara,  ch.  i. 
vectifvi.  4^-  rabfect  is  more  fiilly  *re«ted  in  the 

Obandrica,  where  it  is  cliewR  that  her  aUotmeut,  inciud- 
iog  what  she  already  possesses,  as  separate  yupeiiy,  is 
to  he  made  equal  to  a  brother's  share.  Bat  the  Smriti 
Chandriea,  on  one  hand,  and  the  Mitacshara  and  Mad- 
havya  Acharya  on  the  other,  differ  on  the  question,  whether 
it  be  an  absolute  assignment  of  a  share,  or  merely  a 
setting  apart  of  a  portion  for  her  maintenance.  See 
Mitacsh.  on  Inh.  ch.  ii.  sect.  i.  §  32. 

Daughters  succeed  to  their  mother's  property,  after 
payments  of  her  debts.  Mitacsh.  on  Inh.  ch.  i.  sect.  iii. 
i  9.  C. 

The  allowance  of  an  addition  to  the  active  repre- 
sentative of  the  family,  and  the  descent  ot"  the  mothers 
share  on  the  daughter,  rest  on  authority;  they  are  doubts 
ful,  however,  the  latter  especially,  as  the  daughter  is 
married.  This,  however,  has  nothintr  to  do  with  the 
prcst'iit  case.  With  respect  to  the  division  among  the 
brothers,  the  better  mode  is,  hrst,  to  divide  the  property 
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descended  from  the  aaoeiton  into  equal  aharas;  aecoBdly, 
•  to  divide  wliat  has  been  acqvifed  by  the  poeaeMon  into 
unequal  ones,  giving  a  larger  share  to  die  acquirer; 

leaving  the  proportion  to  the  common  consent  of  the 
coparceners ;  or,  in  case  of  dispute,  to  the  equitable  dis- 
cretion oi  the  Judge;  the  law,  though  it  mentions  a 
specific  proportion,  intending  it  aa  aa  eiample,  .not  as  a 
precept.  The  Pundits  in  general  do  not  understand 
I  this.  E. 


The  beat  authortte  regard  the  old  law,  respectiiig  an 
unequal  division  amongst  sons,  as  not  applicable  to  the 
present  age.  S. 


CHAP*  IX. 


ZILLA  OF  CHINGLEPUT. 
May  5,  1809. 

(Ante.  vol.  i.  p.  tit.) 

Two  brotbere  in  tbe  Canara  Chitiy  caste  lived  too- 
ther, as  one  family,  possessed  of  several  liouscs,  lands, 
stock  in  trade,  and  outstanding  balances.  The  younger, 
appTehenatve  that  the  elder  was  wasting  the  proper^, 
and  thinking  that,  if  be  did  not  divide  on  the  proposal 
of  the  elder,  he  might  be  a  sufferer,  a  division  took  place, 
and  be  received  his  share. — Is  a  division,  under  such 
circumstances,  valid? 

Amwer. 

As  the  brothers  appear  to  have  divided  freely,  the 
division  is  good. 

According  to  various  passages  in  different  authorities, 
treating  of  tbe  division  of  property,  there  appear  to  be 
three  distinct  modes.  1.  That  of  Pracasa  VcOhaga, 
or  public  division,  where  it  is  made  in  the  presence  of 
the  relations  of  the  parties.  2.  Rakmya  Vtbhaga^  or 
private  division,  where  a  few  only  are  present,  as 
mediators.  3.  The  Anyanya  Vthhaga,  where  it  is  by 
the  mutual  consent  of  the  parties,  not  made  known  to 
any  other. 

(Signed)        Alaoa  Si  no  an  a  Chakiar, 

Pundit  of  the  Provincial  Court. 

VOL.  11.  2  B 
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Remarks. 

This  opinion  is  correct  The  difference  between  the 
second  and  third  modes  is,  that,  at  the  Anyanya  Vebhaga^ 
(literally,  diviston  wiUiont  a  stranger,)  none  but  the 
parceners  are  present  when  the  estate  is  divided;  and 

that,  at  the  Rahasija  Vebhaga,  (private  division,)  a  few 
friends  and  mediators  only  are  present,  and  the  circum- 
Stance  is  not  generally  published  to  the  world.  E. 
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ZILLA  OF  VIZAGAPATAM. 
April  30«  1S06. 

(Aate,  vol.  L  f.  Si7.  S35.) 

Three  brothers,  deceased,  carried  on  their  concerns  in 
ibeir  lifetime  separately,  in  dift'ereiit  villages,  for  between 
thirtjr  and  forty  jears.  No  releases  appear  among  tbemi 
Qor  18  there  an^r  written  proof  that  they  ever  divided. — 
Are  they  to  be  considered  as  having  divided ;  or  is  it 
competent  for  their  respective  representatives,  or  any  of 
them,  now  to  call  for  a  division? 

2.  Supposing  them  to  have  left  only  one  son,  with 
widows,  to  whom  does  thor  proper^  belong  ? 

Ansiver, 

If  there  be  suitable  evidence,  or  visible  marks  appli- 
cable to  a  divided  estate,  it  is  not  necessary  that  there 
should  be  a  deed  of  division  in  writing.  If  sons,  grand- 
sons, or  kinsmen  have  lived  long  separate,  carrying  on 
traffic,  and  other  worldly  concerns,  without  aid  from  the 
common  stock,  performing  also  religious  ceremonies 
separately,  there  will  be  no  ground  for  a  division  of  such 
existing  separate  estates. 

Of  the  property  in  question,  any  that  remained  undi- 
vided vests  in  the  surviving  son,  to  the  exclusion  of  the 
widows. 

I^igned)        D.  N  a  bray  ana,  SaUraho, 
2  b2 
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Remarks, 

The  answer  to  the  first  question  is  correct  MiU  on 
Inh.  ch.  iL  sect  12.  ch.  i.  sect  9.  . 

(AB(e,v«Li.p.t3S.) 

On  the  second  question,  a  difference  of  opinion  exists, 
whether  an  undivided  residue  shall  be  subject  to  rules  of 
succession  lelatiye  to  separated,  or  unseparated  brethren. 
Authorities  are  cited  on  both  sides ;  but  fiie  opinion  here 

given  seems  the  best  C. 


CHAP.  IX. 
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ZILLA  OF  VERDACHBLLUM. 
February  27, 1807. 
Mootoosamy,  o.  PachiapiUa. 

(Ant«.  vol.  i.  p.  tff.y 

When  the  elder  and  younger  brothers  divide  the  estate, 
in  wboie  presence,  according  to  Sastra,  should  it  be  done  ? 
How  many  mediators  ought  there  to  be  present?  And 
what  is  the  proper  purport  of  the  instrument  of  discharge  ? 

Answer. 

1.  When  a  partition  is  to  take  place,  the  parties  may, 
by  consent,  make  it  privately  among  themselvet;  or 
otherwise  by  the  intervention  of  relations  or  neighbonrs; 

of  whom  the  number  may  be  seven,  five,  or  three. 

2.  As  to  the  form  and  contents  of  the  instrument,  it 
should  recite  the  nature  of  the  property,  accordmg  as  it  is 
descended  or  acquired ;  and,  in  the  latter  case,  the  parti- 
culars  of  its  acquisition  should  be  stated.  The  respective 
sharers  should  be  mentioned,  and  the  articles  allotted  to 
each,  specified.  The  name  of  the  person  to  whom  the 
instrument  is  given  should  come  first  Then  that  of  him 
by  whom  it  is  drawn,  describing  his  father.  The  like 
description  should  accompany  the  signature  of  the  par- 
ties,  and  the  attestation  of  the  witnesses.  The  year, 
month,  and  day,  must  appear.  Thus  should  writings  be 
reciprocally  interchanged. 

(Signed)      Sk££Nevasa  Charloo,  Fundit. 
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Remarks. 

1.  This  seems  to  be  grounded  on  the  passage  of 
Vrihaspati,  "  Wherever^^^veil,  br  'five,  or  even  tlnee 
"  Brahmins,  vened  in  sacred  and  pfoftite*  literature,  and 
"acquainted  with  th^  kw  sit  together,  that  assembly, 
"is  similar  to  a  meeting  for  a  solemn  sacrifice,"  or  some 
like  passage  of  anotlier  author. 

2.  See  Vrihaspati,  and  the  comment  of  Jagannatha  on 
his  text   3  Dig.  408.  C* 

A  proper  description  of  a  Vib/taga  patrica,  a  deed  of 
division  among  coparceners.  E. 
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ZILLA  OF  VERDACHELLUM. 
Nofonber  30,  1807. 

(Aat*.  vol.  i.  p.  195.  nt,  ftt.) 

Jenintum  Ammah,  v.  Chooliapadiatcby. 

The  parties  are  Soodras  of  the  PMee  tribe.  The  Plaio- 

tiff's  husband  and  the  Defendant,  being  brothers,  three 
years  before  the  death  of  the  fq^mer,  divided  their  prO' 
perty,  with  the  exception  of  a  cat,  a  pillow,  a  carpet,  and 
a  writing-case ;  and,  from  that  time,  till  the  death  of  the 
forraer,  lived  separate,  but  still  performing  jointly  Pun- 
gall,  and  the  annual  ceremony  for  their  father.  The 
Plaintiff's  husband  leaving  no  son,  the  Defendant  per- 
formed his  funeral  obsequies :  but  under  a  protest,  on  the 
part  of  ihe  Plaintiff. — Qtf.  Which  is  entitled  to  succeed 
to  the  property  of  the  deceased  ? 

« 

Afuwer, 

The  PlaintifTs  husband  and  the  Defendant  having 
continued  to  perform  Pungail  and  JHfiy  jointly,  the  con- 
ekisioQ  ifn  thftt  no  divisM>n  ever  took  place  between 
tbsm;  and  ' tune  •estate  consequently  of  the  deceased  sur^ 
vivis  to  the  Defendant 

(Sigoe4)  Su£LN£VASA  Charluo 

* 

This  would  be  a  valid  conclusion  in  a  doubtful  case. 

Nareda  says,  "  When  partition  has  been  made,  religious 
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"  duties  become  separate."  Mit.  on  Inh.  cb.  ii.  sect.  xii. 
^3.  The  separate  performance  of  religious  duties  is  ac- 
cordingly evidence  of  partition  ;  and,  conversely,  the  joint 
performance  of  tbem  affords  a  presumption  of  family 
partncrsliip  in  a  doubtful  case.  Mit.  on  Inb.  cb.  ii.  sect.  * 
xii.  But,  it  appears  from  the  statement  made  to  the  law 
officer,  that,  in  this  case,  there  was  evidence  of  an  actual 
partition;  and  the  cause  turned- on  a  question  of  fact, 
wliicli  the  l^undit  assumes,  from  the  circumstance  above 
mentioned,  against  the  evidence,  to  wbicb  the  Court  ap- 
pears to  haveg^ven  credit.  Joint  performance  of  obsequies 
is  not  conclusive  evidence  of  family  partnershiir,  against 
other  and  satisiactory  proof  of  separation.  As  to  the 
circumstance  of  a  few  articles  remaining  undivided,  it 
would  be  no  impeachment  of  a  partition  otherwise  valid. 

C. 

Against  a  positive  fact,  of  what  force  can  be  a  mere 
conclusion? — If  the  act  of  division  did  indeed  take  place, 
the  joint  performance  of  the  ceremonies  after,  (which 
might  proceed  from  brotherly  aifectioo,)  could  make  no 
alteration ;  and,  as  it  appears  from  the  case,  as  stated, 
that  the  fact  of  divisioti  was  in  proof,  it  does  not  make  any 
differeooe  in  its  effect.  Had  the  division  been  doubtfol, 
then  certainly  the  joint  performance  of  the  ceremonies 
would  be  a  conclusion  against  it;  a  conclusion  merely, 
however ;  or,  as  it  has  been  appositely  called  in  another 
case,  a  "  token,"  {adifuharana,  I  suppose,  in  the  original,} 
not  a  proof.  E. 
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ZILLA  OF  CUDDAPAH. 
July  9,  1807. 

■ 

Veeranah,  v.  Vencatapah. 
(Ants,  wl.  L  p.  tu.  m.) 

The  parties  are  cousins,  descended  from  brothers ;  the 
Plaintiti  being  the  son  of  one  Taulerajoo,  the  Defendant 
of  Soobiah.  The  latter  has  three  brothers.  It  is  proved 
that  Taulerajoo  and  Soobiah,  in  their  lifetime,  performed 
jointly  their  (ather*8  Sraadum,  or  ceremonies ;  and  there 
is  no  evidence  of  a  division  of  property  having  taken 
place  between  them. — Supposing  the  family  to  be  liable 
to  be  considered  as  hitherto  undivided,  it  is  contended  on 
the  part  of  the  Plaintiff,  that  the  Defendant  should  ac- 
count to  him  for  the  larger  shaare,  which  he  says  he  has 
enjoyed  of  the  Mecrassyj  since  the  commencement  of 
the  suit 

Answer  of  the  SastnUoo, 
1.  Joint  performance  of  ceremonies  implies  union  of 
interests  ;  and  it  must  be  concluded  that  Taulerajoo  and 
Soobiah  lived  and  died  undivided.  It  does  not  appear 
that  the  parties  have  divided  since.  No  deed  of  division 
is  stated.  According  to  the  accompanying  extract*  from 
Yajnyawaicya  and  Vrihaspati,  if  there  are  brothers,  and 
they  die,  one  leaving  one  son,  a  second  two,  and  a  third 
three;  on  a  partition,  the  sons  take  respectively  the 
shares  of  their  &ihers ;  t.  e.  the  property  being  divided 
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into  three  equal  parts,  the  son  of  the  hrst  takes  one,  the 
two  sons  of  the  second  another,  and  the  three  of  the 
third  the  remaining  one.  The  estate  in  question,  there- 
fore, being  divided  by  two,  the  Plaintiff  being  the  only 
son  of  one  brother,  will  be  entitled  to  one  raoiety  ;  the 
o&er  will  be  the  portion  of  the  Defendant  and  his  bro- 
thers, the  four  sons  of  the  other.' 

2.  From  the  moment  of  partition,  each  party  enjoys 
his  appropriate  share.  Parceners  are  not  liable  to  ac- 
count to  one  another  for  the  degrees  of  enjoyment  of  the 
common  property,  pending  the  suit,  where  the  magistrate 
has  been  appealed  to  for  a  decision. 

(Signed) 

Ranarks, 

1 .  This  id  rightly  presumed,  theite  being  no  evidence 

of  a  division.  Mit.  on  Inh.  ch.  ii.  sect  xii. — For  the 
rule  as  to  representation  on  a  partition,  see  Id.  ch.  L 
sect    §  2. 

2.  If  the  enjoyment  have  been  disproportionate,  ihqr 
may  be  liable  to  account   See  3  Dig.  392.  C. 
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ZILLA  OF  V£RDACH£LLUM.  * 
April  19, 1808. 
RnmaD,  v.  Vadamaly. 

(Ante,  vol.  i.  p.  tt7.) 

Tlie  parties,  being  cousins,  have  lived  sepurate  from  one 
another  these  thirty  years ;  and  their  respective  fathers 
lived  so  before  them  for  twenty.  This  appears ;  nor  is 
there  any  evidence  of  a  time  when  a  union  of  interest 
betweeD  them  existed.  On  the  other  hand,  do  deed  of 
releMe  is  produced ;  nor  any  witness  to  prove  the  fact  of 
division.  Under  these  circumstances,  a  demand  is  now 
made  for  one.  Are  they  to  be  considered  as  divided,  or 
undivided  ? 

Answer, 

A  separation  for  fifty  years  af^pearing,  it  must  be  taken 
that  there  has  been  a  partition. 

(Signed) 

Sr££N£vasa  Chakiab,  Fundit. 
Remarks, 

Catyayana,  cited  in  the  Smriti  Chandrica,  declares  that 
partition  of  patrimony  shall  be  presumed,  where  brethren 
have  lived  ten  years  apart,  separated  in  their  rdigious 
rites  and  civil  observances.   The  Commentary  holds  this 

limitation  to  be  analogous  to  that  of  ten  years  in  the  case 
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of  moveableB,  and  twenty  in  that  of  immoveables,  ad- 
versely possessed.    According  to  the  general  law,  not 

the  lapse  of  time,  but  acts  indicating  separation  of  inte- 
rests, are  evidence  of  partition.  Mit.  on  Inh.  eh.  ii. 
sect.  xii.  3  Dig.  p.  407.  C. 

(Aal«,  wL  L  p.  188.  SSS.) 

Through  four  generations  in  view,  and  seven  not  in 
view; — through  seven  generations  continues  the  right  of 
partition.   This  is  the  general  law.  B. 


Digitized 


CHAP*  IX* 


307 


ZILLA  OF  YERDACHELLUM. 
April  13»  1808. 

Amachella  Chitty,  v.  Namasevoy  Chitty. 

(Aata,  ««L  i.  p.  f  IT.) 

If,  in  default  of  instrument  of  discharge,  and  witnesses 
to  the  fact,  tt  be  doubtfol  wbetber  partition  have  taken 

place  i  from  what  circumstaoces  may  it  be  inferred  ? 

Answer. 

If  the  parties  have  been  in  the  habit  of  spending,  or 
borrowing  money*  without  each  other's  consent ; — ^if  they 
have  carried  on  cultivation  separately ;  or  borne  separately 
tbeir  respective  Tictualling  expenses ;  if  tbey  have  done 
things,  whether  the  others  liked  it  or  not;  from  such 
tokens  partition  may  be  inferred.  It  may,  in  like  manner 
be  presumed,  from  their  occupying  separate  houses  and 
lands;  from  their  making  separate  gifb  and  charities 
during  holy  days  ;  from  their  dressing  their  victuals  se- 
parately in  one  and  the  same  house,  and  worshipping  se- 
parately the  Deity»  and  Brahmins ;  or  from  their  becoming 
witnesses,  or  securities,  &c.  one  for  another;  or  if  one 
appears  to  have  made  a  gift  to  another,  or  a  loan,  taking 
an  obligation  to  repay,  or  a  sale ;  or  if  they  have  kept 
kine  separately ;  or  if  they  make  separate  offerings  to 
VaralaichameeQ)  poojah,  &c.  All  such  doings  are  evi- 
dence of  partition  having  taken  place. 

(Signed)         Sreenevasa  Charloo. 

(1)  "  Vara  Latehetnet'—wonhip  perfonadl  b|  aanM  V«MB  4l»  A*  goM<M 
Latektrntt,  ob«  of  the  witm  of  Vukm. 
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Eanarks, 

See  Mit  on  Inh.  ch.  iit.  sect.  xii.  Also  Jimuta  Vahana 
ch.  ziT.  and  3  Dig.  407.  C. 

The  judge  is  not  bound,  however,  to  take  any,  or  all  of 
these  *'  tokens"  as  proof  of  the  fact ;  he  will  determine  it 
from  a  consideration  of  these  and  other  circumstances, 
giving  such  weight  to  them  as  in  equity  they  appear  to 
deserve ;  this  being  one  of  the  many  points  reserved  by 
the  Hindu  law  for  equitable  judgment  £L 

...... 


Digitized  by  Google 


CHAP.  X. 


399 


APPENDIX  TO  CHAP.  X. 

ON  WIDOVUOOD. 


BOMBAY. 
Court  of  Adawlut,  at  Broach. 
April  4,  1810. 

(Ante,  vol.  i.  p.  MS.) 

Ok  the  death  of  a  man  belongiiig  to  a  caste,  in  which 
Natroi  are  permitted,  if  the  age  of  his  widow  exceed  not 

fifteen  years,  her  parents  possass  the  right  of  making  the 
NiUra.  If  she  be  more  than  fif^n,  she  is  independent 
IB  tlHS  respect,  and  not  nnder  their  control;  but  their 
consent  ought  nevertheless  to  be  obtained.  The  hus- 
band must  have  been  dead  a  year,  before  the  Natra  can 
take  place.  Should  it  be  made  within  the  year,  the 
woman  must  not  wear  matrimonial  ornaments,  nor  go  to 
her  new  husband's  house,  till  the  expiration  of  this 
period.  Gandharva  Vivaha,  or  Natras,  are  permitted  in 
the  Mitacshara. 

^igned)       Nurbhuyaram,  Sastree. 

Walubhaam,  Sttttree. 

Remark.  *  ' 

Gandharva  marriages  are  briefly  noticed  in  the  Mitac- 
shara, but  no  remarks  have  been  found  which  identify 
Am  wMi  Nairtt»t  or  support  the  positions  contained  in 
this  law  opimon.(*)  C. 

(1)  Sm  Cues  on  tbia  Mibject,  ia  Sombmjr  Rep.  No.  14.  p.  d9. — 
•ad  U.  Append.  No.  4.  p.  SSS. 
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BOMBAY. 
Broach,  Court  of  Recorder. 

(Ante,  vol.  i.  p.  .tr.  iiV,  t!4.i.) 

On  the  death  of  a  woman's  Vivaha  Suntmi^  (first  has- 
band,)  bavins;  neither  son  nor  daugliter,  where  it  is  al- 
lowed by  the  usag<:  of  her  caste  to  marry  agaiu,  the  first 
marriage  being  called  Vivaba,  a  subsequent  one  is 
termed  Gandharva  Vivahay  Q)  and  commonly  called  on 
this  side  of  India,  Natra ;  such  second  marriages  bein^ 
allowed  only  in  the  lowest  castes,  and  in  these  with  an 
exception  of  a  son  of  her  deceased  husband  by  another 
woman,  or  of  his  nephew.  Before  a  woman  contracts 
one,  she  must  restore  the  ornaments  and  apparel  she  re- 
ceived from  ber  first  husband  to  his  heirs. 

(Signed)       Nuubuuyaham,  Sastree, 
Walubhrah,  Sastne. 

Remark. 

Such  second  marriages  are  also  practised  aniong  the 
lower  tribes  in  Hindostan  proper,  and  the  East  of  India ; 
and  called  in  Hindostan,-  Saghac,  Second  marriages 
e^en  of  virgin  widows  being  forbidden  in  the  CaUuga, 
(See  passages  cited  in  the  general  note  to  the  translation 
of  Menu,  i.  and  vi.)  no  such  practice  prevails  among  the 
superior  castes.  The  refund  directed  by  the  Pundit  is 
customaiy.  C. 

^1)  See  Meno,  cli.  111.  t.  3f. 
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ZILLA  OF  VIZAOAPATAM. 
Maich  22,  ISIO. 

(Ante,  to).  L  |i.  M5.) 

1.  Id  the  case  of  a  widow,  entitled  to  maintennnce 
only,  does  it  depend  upon  her  remaining  in  the  house  of 
her  deceased  husband ;  or  is  she  at  liberty,  without  pre- 
judice, to  reside  in  her  father*is? 

2.  How  is  she  to  be  provided  for  ? 

*  Answer. 
A  widow,  residing  oocasionfilly  with  her  parents,  ac- 
cording to  the  custom  of  the  country,  should  remain  in 
general  in  the  house  of  her  husband,  in  which  she  is  en- 
titled to  be  provided  with  a  suitable  allowance.  Either 
a  yearly  sum  in  ready  money  may  be  given  her,  or  a 
portion  of  land  that  will  yield  one ;  or  there  nay  be  a 
eompoBitMn  with  her  as  can  be  agreed. 

Remark.  ' 
She  does  not  lose  her  right  of  nuuntenance  by  visiting 
her  own  relations;  but  a  widow  is  not  entirely  her  own 
mistress,  being  subject  to  the  control  of  her  husband's 

family,  who  might  require  her  to  return  to  live  in  her 
husband's  house.  C. 
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ZILLA  OF  VIZAGAPATAM. 

(AaU.  vd.  i.  p.  S48.) 

Queatiotis, 

1.  May  a  widow,  on  the  marriage  of  her  daughter, 

make  over  her  property  to  such  daughter  and  her  son- 
in-law  ? 

2.  May  she  assign  to  an  elder  sister,  having  a  married 
daughter  living? 

3.  Should  both  Sunnuds  above  alluded  to,  be  liable  to 
be  considered  void,  which  has  the  preferable  right  as 
heir  to  the  widow,  her  daughter  s  husband,  or  her  elder 
sister? 

Atuwers, 

J .  Any  thing  that  is  hers,  she  has  a  right  to  transfer. 

2.  The  daughter  being  nearer  akin  to  her  than  the 

sister,  she  cannot  assign  to  the  latter,  in  eiclosion  of  the 
former. 

3.  The  daughter*s  husband. 

(Signed)       Duskv  Nahuaix,  Saatraloo. 

Remarks. 

1.  No  doubt  the  widow  may  give  away  her  own  pro- 
perty, excepting  land  c;iven  to  her  by  her  husband,  or  in- 
herited from  him;  which  she  cannot  dispose  of,  witliout 
consent  of  the  next  heirs. 
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2.  This  would  amount  to  a  restriction  from  givinjy, 
and  is  at  variance  with  the  answer  to  the  preceding 
question.  The  iqpprobatioa  of  her  proper  gaardian  may 
however  be  requisite. 

3.  The  datighter*8  husband  is  heir,  preferably  to  the 
sister ;  but  would  be  postponed  if  the  latter  had  a  son ; 
the  sister  s  son  being  first  heir  after  the  husband,  in  the 
case  of  a  woman's  separate  property. — See  in  Jagannatha, 
b.  5.  y.  ccccziii ;  a  passage  which  is  cited  in  Smriti* 
Chaodrica,  Madhavya,  and  other  compilations.  C. 
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BOMBAY. 

(ABl»,voLi.^t48.) 

Of  two  widows,  the  elder  one  has  two  sons  by  the 
deceased  husband,  the  other  a  daughter.  The  latter 
haying  leceiYed  her  share  of  the  deceased's  property,  and 
dying,  in  whom  does  her  share  vest;  in  her  daughter,  or 

in  the  sons  of  the  surviving  widow  ? 

Answer.— Caret, 
Remarks. 

The  share  allotted  as  a  provision  to  the  widow  (Mit 

on  Inh.  ch.  i.  sect.  vii.  ^  2.)  does  not  pass  to  the  heirs  of 
her  peculiar  property  ( Stridhana )t  but  to  her  husband's 
heirs.  This  point,  however,  may  involve  some  difficulty, 
according  to  the  opinion  of  those  who  hold,  that  it  is  a 
mere  allotment  for  maintenance,  not  participation  as  heir. 
Witli  regard  to  the  daughter,  she,  as  a  sister,  is  entitled  to 
the  fourth  of  a  brother's  share,  for  her  marriage.  Mit  on 
Inh.  ch.  i.  sect  viL  6.  G. 

A  reasonable  doubt  may  exist,  how  the  distribution  of 

the  property  should  be  made  in  this  case.  It  is  certain, 
I  think,  that  the  law  does  not  intend  that  the  share  of  the 
widow  should  belong  to  her  in  absolute  dominion ;  and  it 
does  not  descend  to  hers,  but  to  the  husbandls  heirs.  In 
this  view  of  it,  the  sons  of  the  surviving  widow  succeed 
to  her  share.  But  the  daughter  is  the  heir  of  the  father, 
as  well  as  the  sons.    And  there  is  a  strong  text,  fire* 
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quQiiify  quoted  and  iiuuted  upon  by  jarists,  orduning, 
thai  **  uaa  Aall  loeoeed  to  the  &iher,  and  daughters  to 

"  the  mother."  The  difference  exists,  however,  in  the 
mode,  rather  than  in  the  fact ;  for  if  she  succeedi  to  the 
brother's  share,  she  gets,  in  the  present  instance,  a  third ; 
— if  she  takes  by  subdoction  from  all  the  shares,  a  fourth. 

E. 

My  idea  is,  that  the  portion  of  the  husband  s  estate,  to 
which  the  widow  (with  a  daughter)  sncceeded,  was  still 
substantially  the  husband's  estate,  passinor  to  his  heirs, 

after  the  death  of  the  widow,  who  had  only  a  life  interest 
in  it  D.C) 

I  agree  to  this,  and  I  think  that,  under  the  circum- 
stances of  the  case,  the  two  sons,  according  to  the  doc- 
trine of  the  Mitacshara,  wliich  is  most  favourable  to  the 
claims  of  daughters,  would  be  solely  entitled  to  the  pro- 
perty received  as  maintenance  from  their  father  s  estate 
by  the  rival  wife  of  their  mother.  According  to  the 
Mitacshara  (at  least  so  I  understand  it),  on  the  death  of 
the  father,  his  estate  would  be  divided  into  eighty  parts; 
of  which,  in  the  course  of  inheritance,  each  of  the  sons 
would  immediately  take  nineteen,  and  the  unmarried 
daughter,  to  effect  her  marriage,  four ;  being  exactly  one 
quarter  of  what  would  be  her  allotment  were  she  male. 
The  daughters  marriage  being  thus  provided  for,  it 
appears  to  me  that  the  portions  of  the  two  widows,  on 

(1)  WilliHtu  Dorin.  F^q.  one  of  the  Jwifw  oC  tlM  Sudder  Dewunj 
Adawlut,  of  UeugaJ. 
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.  their  respective  deadis,  would  revert  to  the  heirs  at  law 
of  the  hnsband,  viz.  his  sons.   It  must  be  confessed  this 

case  presents  difticulties,  aud  I  speak  with  much  diffi- 
dence on  the  subject  & 
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BROACH. 
Court  oi'  Adawlut. 

(Ante,  vol.  i.  p.  «47.) 

The  widow  of  a  man  of  the  goldsmith  caste,  having 
made  a  will,  by  which  she  disposed  of  her  property  to  a 
stranirer,  to  the  prejudice  of  her  dau'^liter,  who  neitlier 
subficribed  nor  consented  to  it,  it  is  void  by  the  Dhurma 
Sastra ;  and  the  penoa  in  whose  favour  it  was,  having 
been  at  the  expense  of  her  funeral,  the  amount  should  be 
reimbursed  out  of  the  estate,  and  the  residue  made  over 
to  the  daughter. 

By  the  FundU. 

Remarks. 

A  woman  may  dispose  of  her  own  peculiar  property, 
( StridhanOy)  but  what  comes  to  her  from  her  husband, 
she  can  only  give  away  with  the  sanction  of  his  kin ; 
with  whom  the  control  of  her  conduct  rests.  Without 
such  sanction,  even  the  consent  of  the  daughter,  as  next 
presumptive  heir,  would  hardly  suffice. 

It  is  equitable  that  the  funeral  expenses  should  be  re- 
imbursed. For  the  person  who  takes  the  succession  is 
bound  to  defray  the  obsequies.    3.  Dig.  p.  545.  C. 
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ZILLA  OF  VIZAGAPATAM. 

November  19, 1805. 
A.  Raniasamy,  v.  Mandavilly  Pariah. 

(Aiite,«iiLLp.  t4».> 

A  childless  widow  having  succeeded  to  the  separate 
property  of  her  husband,  who  has  brothers  living,  to  what 
extent  has  she  power  to  aliene  it,  and  how  ? 

Amwtr. — Caret. 
Remarks. 

A  widow  who  succeeds  to  her  husband  s  estate,  is  re- 
stricted from  aliening  the  imvwveabks^  without  consent  of 
his  heirs,  according  to  the  Madhavya ;  but  there  does 
not  appear  to  be  any  restriction  on  her  power,  as  acting 

moveables.  C. 

The  property  of  a  widow  in  her  husband's  estate,  is  not 
absolute.   Na  stri  sm  /antiyar  hariie.   "  No  woman, 

**  under  any  circumstances,  is  absolutely  independent** 
A  woman  has  a  right  to  use  the  property  to  a  certain 
extent  in  charityi  though,  no  doubt,  the  Court  would 
restrain  waste,  even  on  this  account.  £. 


Digitized  by  Google 


CHAP.  X. 


409 


MASUUPATAM,  PROVINCIAL  COURT. 

(Aato,vol.Lp.f«r.) 

Mahedara  Ramiah  and  Cavaly  Veneanah,  AppelUmU; 
Oopudrasta  Mallayab,        ...  Rupondmt, 

To  the  Pundit. 
Atchana  DulchatatoOi  and  Pandita  Royaloo,  were 
brothers  by  the  same  mother ;  and  Pandita  Royaloo  hay- 
Ing  acquired  some  agraharum  lands,  divided  them  into 
eighteen  portions,  of  which  he  gave  twelve  to  Brahmins, 
reserving  the  remaining  ones  for  bis  own  use.  Some  time 
after  he  died,  without  male  issue,  and  his  wife  ascended 
the  Inneral  pile  with  him,  having  previously  divided 
the  portion  reserved  by  her  husband,  as  follows,  via.: 
one  sliare  to  the  Respondent  Mallayah,  the  son  of  Atchana, 
the  brother  of  her  husband ;  one  share  to  each  of  her 
husbands  sister^s  sons,  namely,  Venkiah  and  Ramiah, 
the  Appellants,  and  the  remainder  to  Brahmins.  It  ap- 
pears that  Atchana  and  Pandita,  the  brothers,  having 
divided  the  property  previous  to  the  death  of  Pandita,  the 
wife  of  Pandita  objected  to  the  performance  of  her  funeral 
obsequies  by  the  Respondent  Mallayah,  on  the  ground 
(not  proved)  of  his  father  having  been  degraded  by  his 
caste  ;  and,  at  her  desire,  her  husband's  sister's  sons,  the 
Appellants,  performed  her  funeral  obsequies.  You  will 
state,  for  the  information  of  the  Court,  how  &r  the  widow 
of  Pandita  had  a  right,  by  the  Hindu  law,  so  to  dispose 
of  the  land  left  by  her  husband ;  or  whether  it  becomes 
the  property  of  his  nephew,  the  Respondent  ? 
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Answer  of  the  Pundit, 

I  am  of  opinion  that  the  wife  of  Pandita  Royaloo  Irad 
sufficient  authority  to  give  away  the  land  left  by  her  hus- 
band, and  that  Mallayah,  the  Respondent,  has  no  right  to 
oppose  the  gift,  his  father  not  having  objected,  when 
Pandita  divided  away  and  distributed,  at  his  pleasure, 
some  parts,  reserving  to  himself  the  residue  of  what  be 
had  acquired. 

(Signed)      V.  N a  nsi m m  a ,  Sattree, 

May  13,  1805. 

Remarks, 

It  is  maintained  in  the  Madhavya,  that  no  widow  can 

give  away  immoveable  property,  coming  to  her  from  her 
husband,  without  consent  of  the  next  heirs.  This  seems 
to  be  the  correct  doctrine.  Pandita  had  doubtless  power 
to  give  away  his  lands ;  but  what  he  did  not  give  away, 
may,  and  should,  pass  regularly  in  succession.  C. 

The  widow  had  no  right  to  make  the  gift  in  question. 
She  had  a  right  to  use  the  property  for  charitable  pur- 
poses ;  but  the  law  limits  even  these  to  what  may  be  con- 
sistent with  her  circumstances  and  condition  in  life. 

E. 
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ZILLA  OF  VIZAGAPATAM. 
April  9,  1811. 

(Ante,  Tol.  L  p.  «49.  »50.) 

A  Brahmin  woman  dying  without  children^  an  undi- 
vided brother  of  her  husband  claimed  the  ornaments  given 
her  on  her  marriage,  as  against  her  fiither,  who  insisted 
upon  his  right  to  them.    Upon  reference, 

The  Pundit  reported  it,  as  his  opinion,  that,  among  the 
three  lower  castes,  the  Stridham  of  a  woman,  dying  with- 
out children,  or  grand-childrao,  belongs  to  the  relations 
of  her  husband,  unless  married  in  die  form  of  Amra,  in 
which  case  her  own  parents  would  be  entitled  to  it.  In 
the  case  referred,  he  certified  that  the  ornaments  in  ques- 
tion vested  in  her  husband's  brother. 

This  agrees  with  the  Mitacsh.  on  Inh.  ch.  ii.  sect  xi. 

C. 

The  descent  of  women's  property  is  in  all  cases  go- 
verned by  the  form  of  marriage.  There  are  eight  dif- 
ferent forms,  and  if  the  rite  be  celebrated  according  to 
any  of  the  four  approved  ones,  (the  Brahma  and  the  rest,) 
the  property  goes  to  the  husband,  and  husband's  rela- 
tions :  if  according  to  one  of  the  disapproved  ones,  (the 
Asura  and  the  rest,)  it  goes  to  her  own,  commencing  with 
her  parents.  In  either  case,  females  are  preferred  to 
males,  with  the  exception  of  the  husband  in  the  first  in- 
stance ;  at  least  so  I  understand  the  law,  according  to  the 
school  in  which  1  have  studied  it  £. 
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ZILLA  OF  COMBACONUM. 

August  13,  1807. 
AQUutaramiar,  v.  Vencata  Narrain. 

The  Plaintiff,  on  the  death  of  his  daughter-in-law, 
seeks  to  recover  the  jewels  which  she  wore,  partly  i^iven 
her  hj  him,  partly  by  her  father,  the  Defendant.  The 
Defendant  resists  the  action,  on  the  ground  of  his  having 
maintained  her  for  six  years  subsequent  to  the  death  of 
her  husband ;  in  the  course  of  which  he  parted  with 
them  for  her  8opport.~Qu.  If  the  Plaintiff  be  entitled 
to  recover? 

Antwer,' 

The  Plaintiff  is  entitled.  Had  the  Defendant's  main- 
tenance of  his  daughter  been  at  the  instance  of  the 
Plaintiff,  it  might  be  otherwise. 

Remarks. 

The  husband's  nearest  kinsman  is  heir  to  a  woman's 
separate  property.  Mitaush.  on  Inh.  ch.  ii.  soot  si.  It. 
The  Plaintiff  would  have  been  liable  for  the  reasonable 

charges  of  his  daughter-in-laws  maiuteaauce,  had  he 
lefiised  or  neglected  to  support  her.  G. 

I  conclude  that,  on  the  death  of  the  daughter-in-law, 
the  heir  to  her  jewels,  as  women's  peculiar  property. 
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would  be  her  butband,  if  Imng-.   He  being  dead,  it 

seems  to  rest  between  her  husband's  father  and  her  own 
parents;  the  former  succeeding,  if  the  marriage  were 
according  to  one  of  the  four  first  fbims  noticed  in  the 
Blitacshara,  ch.  iL  sect.  xi.  1 1 ;  if  otherwise,  the  latter. 

D.C) 

(1)  WilliMDariB.XMi.OMaf  the  JodfMoftiMSaddwDwv^ 
AdmrhtofBaaiia. 
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SUMMARY. 

Extracted  from  p.  1 00,  of  the  Daya  Bhaga  of 
Jimuta  Vahana. 

(Asm,  vol.  L  p.  tSl.) 

The  settled  order  of  successiou  to  the  separate  propeitjf 
of  a  woman  is  as  follows : — 

In  the  case  of  property  left  by  a  maiden,  the  right  de- 
volves first  on  the  uterine  brother;  or,  if  there  be  none, 
on  the  mother ;  but  if  she  be  dead,  on  the  father. 

It  is  the  same  in  respect  to  property  left  by  a  betrothed 
damsel,  excepting  what  was  given  by  the  bridegroom: 
for  he  has  a  right  to  whatever  he  gave. 

In  regard  to  the  property  of  a  married  woman,  which 
was  received  at  her  marriage,  her  maiden  daughter  has 
the  first  claim,  and  next  a  betrothed  one:  but,  on  failure 
of  both  these,  her  married  daughters  who  have,  or  are 
likely  to  have  male  issue,  inherit  together ;  or,  on  fiulure 
of  either  of  them,  the  other  takes  the  succession.  If 
there  be  none  of  cither  description,  the  barren  and  the 
widowed  daughters  have  an  equal  right ;  and,  on  failure 
of  one,  the  other  succeeds.  Next,  the  right  devolves  in 
order  on  the  son,  the  daughters  son,  the  son's  son,  the 
great-Lrrandson  in  the  male  line,  the  son  of  a  contempo- 
rary wife,  her  grandson,  and  her  great-grandson  in  the 
male  line; — with  this  difference,  that,  according  to  Ji- 
muta Vahana,  the  right  of  the  daughter's  son  follows  that 
of  the  contemporary  wife*8  son. 
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In  the  next  place,  if  the  property  were  received  at  the 
time  of  nuptials,  celebrated  in  one  of  the  five  forms  de- 

iiominated  Brahma,  cS:c.  the  order  ot"  successors  is  hus- 
band, brother,  mother,  and  father.  But,  if  it  were  re- 
ceived at  nuptials  in  one  of  the  three  forms  called  Anara^ 
&c.,  the  Older  is  mother,  &tber,  brother,  and  husband. 

Then  the  husbands  younger  brother;  after  him,  the 
son  of  the  husband  s  younger  brother,  and  the  son  of  his 
elder  brother ;  next,  the  sister's  son ;  afterwards,  the 
hasband*s  sitter*8  son ;  then  the  brother's  son ;  after  him, 
the  son-in-law;  next,  the.  father-in-law;  subsequently, 
the  elder  brothcr-in-luw.  In  the  next  place,  kinsmen 
allied  by  funeral  oblations  ( sapindas J,  in  the  order  of 
proximity;  after  them,  kinsmen  connected  by  family 
(sacufyas);  and,  lastly,  such  as  are  allied  by  similar  ob- 
lations of  water  (samonadacas ). 

In  the  case  of  property  given  by  the  father,  at  any 
other  time  but  the  wedding,  a  maiden  daughter  succeeds 
in  the  first  instance ;  next  a  son ;  then  a  daughter  who 
has,  and  one  who  is  likely  to  have,  male  issue;  after 
them,  the  daughter's  son,  the  son's  son,  the  great-grand- 
son in  the  male  line,  the  son  of  a  contemporary  wife,  and 
her  grandson  and  great-grandson  in  the  male  line ;  next 
to  these,  the  barren  and  widowed  daughters  inherit  to- 
gether ;  afterwards,  the  succession  proceeds  as  before 
described,  in  the  case  of  property  received  at  nuptials, 
denominated  Brahma^  &c. 

But,  in  the  instance  of  property  not  received  at  a  wed- 
ding, and  other  than  such  as  is  given  by  the  father,  the 
son  and  unmarried  daughter  inherit  together;   or,  of 
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fiulm  of  both  of  thfim,  the  dwighten  who  have,  or  may 
have^  male  ieene;  and  afterwaids  the  eon'e  sod,  the 

daughter  s  son,  the  great-grandson  in  the  male  line,  the 
aon  of  the  contemporary  wife,  her  grandson,  and  great- 
grandson  in  the  male  line,  are  rightful  claimanti  in 
eaceeiiioa.  Next  to  these,  the  benen  and  widowed 
daughlen  inherit  together ;  and  lastly,  the  order  is,  as 
before,  the  same  with  that  of  proper^  received  at 
Brahma  nuptiala. 

SaicaiSHVA. 
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APPENDIX  TO  CHAP.  XL 

ON  THE  TS8T  AM  KKTARY  POWER. 


ZILLA  OF  BELLARI. 

August  18,  1807. 

Ch.  Veerapah  and  Others,  v.  Goodummah. 
(Aal«.  vol.  i.  p.  tfS,  t5».) 

To  the  Pundit. 

It  it  referred  to  you  to  say,  whether  Veerapah  was 
capable  of  declaring  to  his  wife,  with  effect,  at  the  time 

of  his  death,  that  his  daughter  Goodummah  should  be 
heir  to  his  property. 

Antwer, 

Provided  no  distribution  of  property  liave  been  previ- 
ously made  by  a  man  in  his  family,  he  may  bequeath  it 
as  he  pleases,  land  excepted. 

Remark. 

This  is  no  answer  to  the  question  put  The  question 
is,  whether  the  husband  could  competently  declare  that 
the  daughter  should  succeed  to  the  wife's  property? — 

Certainly,  the  husband  cannot  so  dispose  of  the  wife's 
property ;  beside  which,  the  declaration  in  the  case  was 
yoL.  II.  2  D 


r>'0'*'^'^  by  Google 


418 


useless,  as  the  law  gives  the  mothers  property  to  the 
daughter.  A  father  cannot  "  bequeath  as  he  pleases." 
Ue  may  distribute  his  propeity,  but  he  umst  do  it  accord- 
ing to  law ;  and  if  the  distribution  be  otherwise  made,  it 
may  be  set  aside,  on  the  complaint  of  any  party  con- 
cerned. How  can  the  father  in  such  a  case  be  said  to 
bequeath  ?  I  should  like  to  know  how  this,  and  similar 
terms,  are  expressed  in  the  original  of  this  paper.  It 
would  puzzle  any  one  to  translate  them  into  any  of  the 
Indian  languages,  with  which  I  am  acquainted.  E. 
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MADRAS,  SUDDBR  DEWAKNY  ADAWLUT, 
(49iv,vid.|«i».i^.fM»; 
Quetikm, 

J.  Can  ^  HiodoQ  dispose  of  his  property  by  will  ? 

2t  Cap  ^  tiindpQ  of  ^  )i&4m4f4  funnily  4o  ?~to 
any,  and  what  ei^t^nt? 

3.  Whether  one  of  an  undmded  &mily,  consisting  of 
two  only,  may  so  dispose  of  half  the  property,  leaving  to 
the  sunrivor  the  remainiag  half  only  ? 

Answers. 

1.  He  can. 

2.  He  can  dispose  of  his  share,  though  undivided. 

3.  There  existing  only  two  shares  in  the  family,  either 
paieener  may  bequeath  his  share. 

It  is  thus  ordained  in  Jagannatha,  in  the  chapter 
called  Daya  Bhaga,  and  Datta  pradanecam. 

(Signed)         V£ncatasa,  Sastree. 

Remark. 

It  may  be  asserted  with  confidence,  in  opposition  to 
Vencatasa,  first,  that  a  Hindoo  cannot  make  a  will  at  all ; 
secondly,  that,  in  case  of  &mily  property,  he  can 
caiecate  no  deed  that  can  have  the  effect  of  a  will. 
MoreoTer,  that  no  authority  can  be  found,  in  the  work  to 
which  he  has  referred,  for  the  contrary  opinion.  The 
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father  cannot  even  divide  property  during  his  lifetime^ 
otherwise  than  as  prescribed  by  law ;  how  then  can  he  so 
bequeath  it  after  his  death  ?  If  it  be  said,  that  he  must 
bequeath  according  to  law,  what  then  is  the  use  of  nich 
an  instrament?  It  will  be  answered,  to  direct  the  con- 
duct of  his  children.  To  which  I  reply,  True,  such  an 
instrument  may  be  proper ;  but  it  is  not  a  will,  submis- 
sion to  it  being  optional.  Vencatasa  (the  Pundit)  did 
not  understand  the  meaning  of  the  word  used  to  express 
the  English  term  will,  in  these  questions.  E. 
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PROVINCIAL  COURT,  MASUUPATAM. 

April  21,  1810. 

Situ  Binjce  Ramaadofls  Appellant; 
Baugheeradhi  Boya  -    -  RapondenL 

(Aatie,  vol.  i.  p.  S58.) 

Quesiion  to  the  PmuUt. 
If  a  man  should  make  hU  will,  and  deliver  it  to  the 
person  appointed  by  it  to  succeed  to  his  estate,  but  the 

will  be  contrary  to  the  disposition  whicli  the  law  would 
make,  which  takes  effect,  the  will,  or  Dharma  Sastra  ? 

Answer, 

Be  it  will,  or  any  other  instrument,  if  contrary  to 
Dharma  Sastra,  it  cannot  be  held  good. 

Rettutrk, 

Most  undoubtedly  it  cannot.  What  then  is  the  will 
of  a  Hindoo?  If  the  distribution  of  property  made  by  it 
be  contrary  to  the  provisions  of  the  Dharma  Sastra,  it  is 
invalid ;  if  in  conformi^  with  them,  it  is  unnecessary. 

E. 
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PROVINCIAL  COURT,  CHITTORR 
AprUflS^,  1808. 

A  Sudra  left  two  wives,  with  one  son  by  the  first,  and 
thfee  sons  and  two  daughtetd  hf  th^  second ;  of  whom  a 
son  and  a  daughter  remained  unmarried  at  his  death.  By 
a  will  that  he  left  he  directed  that,  after  certun  deduc- 
tions specified  by  him,  his  estate  should  be  divided 
equally  among  his  four  sons.  The  will  accompanies,  re- 
ferred to  the  Pundit  for  his  opinion. 

AnstDer. 

Examining  the  will  by  the  various  authorities  on  the 
subject  of  division  of  property,  the  first  thing  observable, 
is  the  promise  mentioned  in  it  of  a  thousand  pagoda^  In 
jewels  to  the  first  wife,  on  taking  a  second,  upon  the  al- 
leged incapacity  of  the  first  to  fulfil  the  conjugal  rite, 
ilhough  it  b  admitted  that  she  had  bom  the  testator  a 
son.  tf  wteldiy,  he  should  hav6  given  hef  dtt  th«  dten- 
sion  a  ihird  ot  what  he  t>08te8sed ;  md  at  alt  i^V^tH  his 
obligation  to  maintain  her  continued.  Supposing  her 
not  to  have  received  any  Stridham,  or  portion  from  her 
husband,  or  father-in-law,  she  was  entitled  to  so  much  as 
might  be  expended  in  the  second  marriage.  Where 
there  has  been  a  Sifidhtmaf  it  should  be  deducted,  and 
the  ditierence  given. 
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The  will  farther  directs  that  a  hundred  pagodas  should 
be  allowed  for  the  marriage  of  his  youngest  son,  ahun* 

dred  for  his  education,  and  another  hundred  for  his  live- 
lihood ;  besides  the  jewels  worn  by  him,  bis  shawls,  and 
best  clothes,  with  the  silver  and  brass  vessels,  cot,  chest, 
&c  and  furniture.  It  being  agreeable  to  Sastra  that 
when  brothers  divide,  the  marriage  of  an  unmarried  one 
should  be  provided  lor  out  of  the  common  stock,  an  al- 
lowance on  this  account  is  proper;  but,  as  the  younger 
son  is  to  share  the  residue  of  the  paternal  propertj 
equally  with  his  brothers,  the  deduction  of  two  hundred 
pagodas  for  his  education  and  livelihood  is  objectionable. 
And,  as  the  allowance  grantable  from  tiie  cuiuuion  estate 
of  one-twentieth  extra  for  the  eldest  son,  a  ibrtietb  for  the 
middle  one,  and  an  eightieth  for  the  youngest,  is  abro- 
gated in  the  CaUyug,  his' making  a  deduction  of  jewels, 
ftc.  in  favour  of  his  young-est,  without  any  correspondent 
gift  to  his  eldest  and  middle  one,  in  entirely  contrary  to 

The  will  goes  on  to  give  to  the  unmarried  daughter  the 
jewels  worn  by  her  vntb  a  hundred  pagodas  for  her  mar- 
riage, and  another  hundred  for  more  jewels.  The  appro- 
priation of  the  jewels  worn  by  her  is  right.  There-being 
four  sons,  and  one  unmarried  daughter,  her  proportion 
of  the  estate  is  a  twmtkih  part.  If  therefore  the  two 
hundred  pagodas,  bequeatlHHl  for  her  weddintr  and  iuture 
ornaments,  do  not  exceed  a  twentieth  (')  of  the  property 
left,  the  bequest  is  good  \  otherwise,  not. 

(■)  Then  may  be  aotlnritr  iw  dUs ;  bat  Me-tUrdi  Ikon  cich  Am 
if  the  piefefabk)  law. 
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Ai  to  the  bequest  of  their  jewels  and  clothes  to  his 
wives  and  daughters-in-law,  it  is  good  only  for  those  that 

have  been  commonly  worn  by  them,  not  for  any  others. 
If  among  the  latter  there  is  any  great  ditfereuce  among 
them  in  point  of  value,  there  should  be  an  ^portionment . 

As  in  the  Saras wati  Velasa,  in  which  the  customs  of 
the  different  castes  are  declared,  Paini  bhaga,  or  parts  by 
wives,  is  distinctly  stated  as  the  law  of  the  Sudra ;  the 
will  in  question  having  substituted  Putra  bhaga^  or  parts 
by  sons,  being  the  will  of  a  Sudra,  is  in  this  respect  ex- 
ceptionable.(0 

The  appropriating  the  dulmr  garden  at  Conjiveram  to 
charity,  and  declaring  it  not  to  be  saleable  or  mortgage- 
able, with  a  direction  that,  after  the  expenses  attending  it 
shall  have  been  paid,  the  residue  of  the  profits  should  be 
given  to  the  church ;  this  is  consonant  to  Satira,  All 
parties  should  take  care  that  the  repairs  are  done,  and 
that  the  charity  be  supported. 

(Signed) 

Alaoa  Sinoana  Chaet,  Pufidit, 

Rmarki, 
Mr.  Colebrooke's  caret. 

This  is  an  excellent  opinion,  as  are  most  of  Singana 
Chary 's.  One  or  two  points  may  be  disputable,  but  the 
whole  evinces  consideration,  knowledge,  and  judgment 
With  respect  to  the  latter,  however,  I  must  make  an  ex- 

(1)  Vid,  ute,  p,  t85. 
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ception  to  the  last  paragiaph  but  one, "  as  in  the  Saraswati 
**  Velasa,**  kc.    It  is  true  that  Patni  hhaga,  division  by 

wives,  exists,  and  is  allowable  among  Sudras  ;  but  the 
authority  (juoted  does  not  intend  that  it  is  "  essential"  to 
them.  If  it  had  been  proved  that  Patni  hhaga  has  cos- 
tomarily  existed  in  the  cula  (tribe)  to  which  the  parties 
concerned  in  the  suit  belong,  it  should  be  admitted  ;  if 
not,  the  general  law  must  in  all  cases  be  preserved  :  it 
was  a  mistake,  therefore,  in  the  Pundit  to  question  the 
will  for  not  following  the  division  by  Patm  bhaga.  Why 
indeed  he  refers  to  the  Saraswati  Velasa  at  all  may  be 
asked,  considerint^^  that  the  Mitacshara  and  Madhavva  are 
of  much  higher  authority,  in  the  country  where  the  court 
to  which  he  belongs  is  established,  and  that  these  do  not 
even  reqpgnize  the  Paim  bhaga. 

In  another  point  of  view,  this  opinion  is  very  satisfac- 
tory; I  mean,  as  regards  the  competency  of  a  Hindoo  to 
make  a  will.  Alaga  Singana*s  authority  must  be  admitted 
to  be  good,  if  the  opinions  in  all  the  cases  referred  by 
the  Provincial  Court  at  Chittore  (by  far  the  most  correct 
of  any  in  these  papers)  be  his.  And  it  is  evident  that  he 
does  not  acknowledge  validity  in  any  will,  but  as  it  agrees 
with  the  distributions  of  the  Sastrat ;  which,  no  doubt,  is 
the  correct  result  in  law.  What  then  becomes  of  the 
legality  of  admitting  them  to  probate,  in  the  manner  prac- 
tised  in  the  several  supreme  Courts ;  a  course  that  has 
always  appeared  to  me  incongrupus?  JEL 
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ZILLA  OF  CHINGLEPUT. 
July  9,  1803. 

(Ant*,  vol.  i.  p.  St.  1«9.  in.  flW.) 

A  nan  havingy  for  a  len^  of  yean,  fostered  and 
maintained  a  boy,  not  bis  son,  on  bis  deatb-bed  directed 
balf  of  his  estate  to  be  given  to  his  son,  a  quarter  part  to 
bis  brother-in-laW)  and  a  quarter  part  to  him  whom  he 
bad  so  bred  up ;  but  tbe  p£t  was  not  in  writing.  It  is 
proved  bowever,  by  two  witnesMS.  Is  it  good  by  tbe 
Sastra,  or  not? 

Atttwer, 

If  one  bamg  aaaintained  anotber  for  a  long  time, 
should  be  inclined  to  give  bim  and  bis  brotber-in-law  a 

moiety  of  his  property,  giving  the  other  moiety  to  iiis  son, 
be  sbould  do  it  in  the  presence  of  bis  i^elations,  and  of 
aoma  of  the  people  of  tbe  village  wbm  the  land»  if  any, 
lies.  Shoald  bis  death  be  too  sudden  to  adnit  of  tbcir 
attending,  provided  he  bad  declared  his  intent,  and  poured 
water  into  bis  hands  in  the  presence  of  his  wife  and  son, 
and  of  tbe  paopla  about  him,  it  sbould  be  equivalent  to 
its  beii^  oonunitied  to  writing.  And  tboilgb  even  this 
fiMnnali^  should  not  be  observed,  it  will  be  good  in  law 
for  money,  though  not  in  regard  to  land. 

(Signed)  T.  Kistnama  Chart. 
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Remarh. 

This  is  gift  in  contemplation  of  death,  subject  to  the 
general  rules  regarding  gift.  See  Mit  on  Inh.  ch.  i 
Mi  i.  i31,astothcfom«  C. 

The  whole  fomuJitjr  miiik  be  completed  wiih  regard  to 

land,  and  possession  must  be  given,  or  the  act  is  invalid. 
But  what  has  such  a  conveyance  to  do  with  a  will  ?  With 
the  consent  of  his  sons,  and  wife,  and  the  knowledge  of 
his  Nearest  of  kin,  a  man  may  make  a  distributioii  of  his 
property  according  to  the  fules  laid  down  by  the  law  in 
such  cases  ;  and  such  distribution  will  be  good,  whether 
ttade  on  his  death-lied,  or  at  any  othc^r  time,  and  whether  - 

^dOifirmad  1^  writi^,  t»  Aot.  But  how  doei  «tt6h  tn  aet 
MMttUenwiU?  fi. 
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ZILLA  OF  VIZAGAPATAM. 

(Ast»,  vol.  i.  p.  255.  i58.) 

If  a  man  in  the  Csliatrya  tribe  shall  have  disposed  of  his 

estate  to  a  near  relation,  by  means  of  an  instrament  pur- 
porting  to  be  a  will,  leaving  a  childless  widow,  and  a 
childless  stepmother,  surviving  him,  will  it  be  repugnant 
to  the  Hindu  Shaster  to  give  effect  to  it? 

(Signed)  George  Vaskh,  Judge. 

Answer,  . 

A  Cshatrjra  having  neither  son,  grandson,  or  nephew, 

may  dispose  of  his  estate  as  he  lliinks  proper,  subject  to 
the  obligation  oi  him,  in  whose  favour  he^doesso,  to  sup- 
port the  females  of  the  family,  so  long  as  they  conduct 
themselves  properly,  they  having  no  other  means  of  main- 
tenance. 

(Signed)      Dv sky  ^a&& a m,  Saslraioo, 
Remarks. 

The  wife  succeeds  of  hght  in  this  case.  Dusky  Narrain 
supports  the  common  opinion  of  the  wife  being  entitled  to 
maintenance  only.    This  is  not  law,  as  I  have  already 

shewn.  This  instance  is  almost  the  only  one  in  which  I 
have  had  occasion  to  diHer  with  this  Pundit.  £. 

The  first  part  of  this  is  conformable  to  the  law  of  gifts, 
to  which  wills  must  be  assimilated ;  not  being  otherwise 
known  to  the  Hindu  law.  The  maintaining  the  females 
is  a  moral,  rather  than  civil,  obligation  in  the  legatee.  C. 
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Where  a  native  of  Beng^al,  of  the  name  of  Juggui  Kishn, 
had,  by  will,  divided  his  property  between  his  wife  and 
son,  making  them  his  executor  and  executrix ;  and  the 
Pundits,  to  whom  it  was  referred,  both  as  to  the  compe- 
tency of  tlie  disposition,  and  the  right  vested  by  it  in  the 
widow,  had  reported  in  favour  of  its  validity,  and  that  the 
widow's  power  over  the  moveable  portion  of  it  was  abso- 
lute ; — ^the  case  and  opinions,  having  been  submitted  to 
Mr.  Sutherland,  of  Bengal,  produced  from  him  the  fol- 
lowing 

Remarks. 

With  respect  to  the  instrument  submitted  to  the  Pun- 
dits, I  regard  it  as  wholly  valid,  provided  no  part  of  the 
property  conferred  by  it  on  the  widow  were  real  ances- 
tral property.  Such  property,  by  the  law  as  received  in 
Bengal,  Juggui  Kishn  could  not  uliene  from  his  son  with- 
out his  assent ;  and  it  would  not  therefore  pass  to  the 
widow  by  his  will.  The  widow  would  have  absolute 
power  only  over  the  moveable  property  she  might  acquire 
under  it,  but  not  over  the  real.  A  woman  is  independent 
with  respect  to  her  immoveable  Stridhamj  other  than 
that  derived  from  her  husband. — See  vol.  i.  p.  26. 

The  doctrine  of  the  Mitacshara,  and  other  authorities 
of  the  same  school,  is  mostly  at  variance  with  that  of 
the  Bengal.  In  conformity  with  such  doctrines,  1  am 
induced  to  believe,  that  the  instrument  in  question 
would  pass  no  real  property  of  whatever  description  to 
the  widow ;  it  not  being,  according  to  them,  competent 
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to  the  husband  to  make  such  a  gift  to  her,  without  the 
ment  of  hU  pons;  whieh.  froia  «ll  tli«t  fippem  W9«  no 
in  this  case  obtained. 

It  may  be  observed  that,  in  the  proper  chapter,  the 

Mitac^hm  19  wholly  silept  on  the  wbjept  Qf  the  power 
Qt  women  to  allmte  thoir  pecMliwr  piop^;  tk?^^k 
explicit  in  disavowing  «11  notbority  in  the  hnshanda 
to  appropriate  the  same.  A  text  of  Vishnu  is  cited  in 
the  commencement  of  the  work  on  inheritance,  to  shew 
that  property  is  not  by  birth  alone ;  from  which  text  it 
appears,  that,  with  the  ezoeptioiis  of  immoveable  pro- 
perty, on  the  death  of  the  husband,  the  wife  may  dispose, 
as  she  pleases,  of  his  affectionate  gift.0  S. 

(1)  3«9  M^t<  OA       ^  I,  Mct,  i.  |0. 
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Answers  to  the  annexed  Questions,  by  Mr.  Colebrooke. — 
(See  Letter  dated  Calcutta,  May  18, 1812,  ante,  p.  134.) 

[Anv,  vol.  1.  {).  85,  858.) 

Quest.  Ist.  Can  a  Hindoo  dispose  of  bis  property  by 
will? 

After  much  contideratioii  of  the  qneitioD,  when  agitated 
some  years  ago,  it  was  here  settled,  that  a  will,  (though 

this  disposal  ot  property  be  unknown  to  the  Hindu  law, 
as  was  remarked  by  Sir  William  Jones,)  must  neverthe* 
lass  be  held  valid  in  the  case  of  a  ilindoo ;  being  in 
^t  a  gift  made  in  contemplation  of  death*  which  the 
Hindu  law,  if  it  do  not  directly  sanction,  contains  at 
least  nothing  to  prohibit.  Considering  it  then  as  a  gift 
to  take  effect  at  a  future  time,  determinable  by  a  certain 
eyenty  (decease  of  the  giyer.)  I  apprehend  it  most  b^ 
governed  and  controlled  by  the  general  rales  regard- 
ing gift. 

2d.  Can  a  Hindoo  of  an  undivided  family  do  so,  apd 
to  what  ejOent? 

According  to  the  authorities  of  Hindu  law  which 
prevail  in  Bengal,  a  member  of  an  undivided  fiimily  may 
give  away,  or  otherwise  aliene  property,  to  the  extent  of 
his  own  share  of  the  joint  wealth :  and  I  conceive  his 
disposal  of  his  ptopeity  by  will  wmild  ba  here  maintained, 
t.  e.  within  the  limits  of  that  provinee,  in  conformity 
with  Jimuta  Vahana's  doctrine,  that  the  gift  or  other 
alienation,  by  an  unseparated  coheir,  may  be  an  immoral 
act,  but  is  not  an  invalid  one.  (Daya  Bhaga,  ch.  iL  §  28. 
.Jagannatfia*s  Digest,  vol.  i.  p.  456.-— fd.  ii.  103  and 


432 


APP£NJ>IX  TO 


104.  8vo.  ed.)  It  would  be  otherwise  in  the  rest  of  the 
proviDces.  The  writers  of  the  Tirhoot  school  contend, 
that  the  gift  is  void :  and  the  reasoning,  by  which  they 

support  this  position,  is  perhaps  carried  too  far,  as  it  ex- 
tends to  the  annulment  of  an  improvident  gift  by  a  single 
owner.   The  same  may  be  said  of  the  Benares  school. 

The  authorities  which  prevail  in  the  Peninsula,  or  South 
of  India,  are  nearly  as  explicit.  The  Smriti  Chandrica 
declares,  that  restitution  of  an  unfit  gift,  ( adeya,)  as  well 
as  of  a  void  donation,  ( adatta )  shall  be  enforced  by  the 
sovereign  authority,  because  the  proper^  is  not  trans- 
ferred, nor  a  new  right  vested,  since  the  donation  is  inef- 
fectual when  a  void  gift  is  made  and  accepted.  An 
author  of  eminence  in  the  Benares  school  (which  follows 
the  authority  of  Vijnyaneswara*s  Mitacshara)  cites  this 
passage,  and  apparently  acquiesces  in  the  doctrine,  re- 
marking; that  "  a  man's  own  acquisitions  may  be  aliened 
"by  hiui,  even  without  the  consent  of  unseparated  bre- 
"  thren."  (Such  acquisitions,  it  is  to  be  observed,  are 
the  acquirer's  separate  property,  and  stand  therefore  upon 
different  grounds.) 

Neither  this  author,  nor  any  other  of  the  same  school, 
so  far  as  I  can  find,  take  the  distinction  which  those  of 

the  Bengal  school  assume,  between  gifts  exceeding,  or  not 
exceeding  the  giver's  own  shaie,  and  between  void  dona-^ 
tions  and. unfit  gifb.   Lawyers  of  Bengal  hold,  that  an 

unfit  gift,  f  adeya  J  to  which  class  this  of  undivided  property 
belongs,  is  immoral,  and  even  punishable,  but  not  void, 
nor  voidable;  while  one  of  the  other  class,  termed  void  dona- 
tion, ( adaUa,)  is  null,  and  also  punishable.   The  Mitac- 
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alim  of  Vijnyaneswaia  makes  no  mch  distinction  nor 

exception,  thoiif^h  the  author  ex{)]aitis  unfit  gifts  as  com- 
prising, Ist,  Such  as  are  not  fit  tu  be  given  for  want  of 
pioprietary  right ;  and,  2dly.  Such  as  may  not  be  given  by 
•feason  of  an  express  prohibition.  I  am  entirely  at  a  loss 
to  conceive  on  what  grounds  Jagannatha  asserts  in 
his  Digest,  (vol.  ii.  p.  105.)  that  his  mode  of  recon- 
ciling the  discordant  opinions  of  authors,  by  maintain- 
ing the  coheir's  alienation  of  joint  property  to  the  ex- 
lent  of  bis  own  share  of  it,  is  consistent  with  the  opinion 
of  Vijnyancswara.  The  alienation  of  joint  property  is 
comprehended  in  this  author  s  class  of  gifts  uajit,  because 
they  are  prohibited :  and  the  only  distinction  that  seems 
iairly  deducible  from  his  doctrine  is,  that  gifts  unfit  by 
reason  of  the  want  of  proprietary  riyht,  are  necessarily 
null  and  void ;  but  that  gifts  unfit,  because  they  are  pro- 
hibited by  general  rules,  may  be  valid  under  the  exceptions 
which  the  law  allows :  such  as  distress,  necessary  support 
of  the  family,  and  pious  purposes  arising  from  indispensa- 
ble duties.  (Mit.  on  Inh.  ch.  i.  sect.  i.  §  29.) 

It  may  be  objected  to  Vijnyaneswara,  and  the  Smriti 
Chandrica,  that  the  texts,  which  prohibit  gifts  of  any  por- 
tion of  joint  property,  or  of  the  whole  of  a  man's  sole 
property,  thereby  distressing  his  family,  equally  forbid 
sale  and  mortg^atre  of  it:  so  that  these  also  would  be 
void,  although  a  valuable  consideration  have  been  paid 
and  received.  Injury  and  injustice  may,  however,  be  pre- 
sented, by  holding  him  and  his  property  answerable  for 
the  repayment  of  the  money  or  valuable  consideration 
received  by  him :  and  equity  perhaps  would  award  parti- 
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tton,  for  the  prurpoBe  oC  eolbrciiig;  pajmnt  kam  hi*  akaN^ 
thus  lendered  »  sepmte  oiie.O  But,  in  the  case  of  • 
gratuitous  alieiiatioQ,  there  are  not  the  same  difficulties : 

and  I  apprehend,  that,  under  the  Hindu  law,  as  received 
amoAg  those  with  whom  the  Mitacshara  and  Smriti 
Chandrica  are  the  chief  authorities,  it  ouist  be  held  that 
the  disposal  by  wOl  (coaaidered  aa  gift)  of  an  undivided 
share  of  joint  property,  is  not  valid ;  nor  of  any  part  of 
it,  unless  for  pious  purposes,  or  other  uses  incumbent 
on  the  testator  to  provide  for,  and  falling  within  the 
exceptioa  which  the  law  makes  to  the  general  pi»- 
hibition. 

Accompanying,  is  a  collection  of  passages  from  vriloES 
of  all  the  diiiereat  schools  relating  W  this  point.. 
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JSxinM      Leitirfrom  Htnty  Colebrtohe,  Etq,  ta  Sir 
Tkoimu  StrangCy  dated  MmUta,  May  25,  1812. 

(Aate,  vot.  L  p.  169.  tSO.  t66.) 

\Vhen  writing  a  few  days  ago,  I  stated  that  I  thought 
a  Hindu  s  will  and  testament  must  be  governed  and  con- 
trolled by  the  general  rules  rei^iectiDg  gifts.  It  will  hold 
good,  I  think,  for  the  same  things  for  which  a  gift  made 
in  his  lifetime  would  do  so,  and  no  otherwise.  I  should 
have  added,  however,  that  his  k'^acics  to  liis  family  must 
be  controlled  by  the  ruh-s  regarding  partition  made  in  his 
lifetime  by  him,  as  father  of  the  family.  The  principle  1 
would  lay  down,  is,  that  a  man  cannot  confer  on  a  stranger^ 
or  his  own  kin,  bi/  will,  ( which  I  consider  to  ht  a  donation 
in  contemplation  of  decease,)  what  he  could  not  bestow  hif 
deed  of  gift,  or  partition  of  patrimomf.  The  utmost  that 
can  he  said,  is,  tdat  he  mfty  do  thftt  by  testament,  which 
he  cotifd  have  done  by  partition,  or  donatio^  t)etweeri 
living  persons.  This  is  allowing  all  the  force  that  can 
be  given  to  a  will,  by  taking  it  as  a  gift,  in  regard  to 
what  the  testator  has  power  to  give ;  and,  as  a  partition 
of  inheritance,  in  regard  to  what  he  can  distribute,  but 
not  give  away. 

The  Pundit,  who  set  about  reforming  a  will  to  make  it 
square  with  the  law,  in  the  case  before  the  Court  of  the 
Centre  Subah,(*)  seems  to  have  viewed  the  testament  ex- 
clusively as  a  deed  of  partition  of  heritage. 

Upon  the  principle  which  I  have  stated,  a  Hindoo  in 
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Bengal  may  leave  by  will  all  his  own  acquisitions:  but 
would  be  restricted,  if  he  have  sofu^frtm  distributing  an- 
cestral property  according  to  his  mere  pleasure.  In  pro- 
vinces, in  which  the  authority  of  the  Mitacshara  prevails, 
a  Hindoo  m  restrained  from  giving  away  immoveables,  and 
from  making  any  other  partition  of  his  possessions  among 
his  male  descendants,  but  such  as  the  law  has  sanctioned. 
Consequently,  he  would  be  withheld  from  distributing 
immoveables  in  a  mode  unauthorized  by  the  law,  but  may 
bestow  moveables,  of  which  the  law  permits  him  to  make 
gifts  on  motives  of  natural  affection :  not,  however,  to  the 
extent  of  his  whole  property. 

In  short,  if  there  be  no  sons,  or  male  descendants,  and 
the  property  be  not  shared  by  a  co-heir,  the  whole  of  his 
possessions,  being  his  separate  and  distinct  property,  may 
be  disposed  of  by  will,  as  he  pleases.  If  he  have  a  co- 
parcener, he  cannot  give  away  his  entire  share  of  the 
joint  property ;  nor  the  whole  of  his  possessions,  if  he 
have  sons. 
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Extract  of  a  Letter  from  Ilrnri/  Colvbrooke,  Ksq.  to  Sir 
Thomas  Strange,  dated  Cakutta,  July  22,  1812. 

(Aal».  vol.  L  p.  t4, 15.  taS.) 

Upon  reference  to  adjudged  cases,  and  upon  con8idera« 
tion  of  the  inli  rences  to  he  drawn  from  them,  and  the- 
principles  held  to  have  been  settled  by  these  judgments, 
I  find  occasion  to  correct  that  part  of  my  letter  on  the  sub- 
ject of  wills  by  Hindoos,  in  which  I  said  that  a  Hindoo 
in  Bengal  may  leave  by  will  all  his  own  aciiuisitioius  ; 
but  is  restricted  from  distributing  ancestral  property 
among  bis  children,  according  to  bis  mere  pleasure. 

It  is  true,  that  if  he  make  a  formal  partition  of  beritage, 
be  is  subject  to  restrictions ;  and  no  express  decision  has 
weakened  the  strict  rule  of  law  on  this  point.  But  a 
deed  of  gift,  by  winch  the  ancestral  property  was  un- 
equally  distributed,  (or  was  given  to  one  son  with  a  very 
inferior  provision  for  the  rest,)  has  been  held  yalid  by  a 
solemn  decision  of  the  former  Court  of  Sudder  Dewanny 
Adawlut ;  and  1  understand  that,  in  numerous  instances, 
wills  of  Hindoos,  disposing  of  the  ancestral  as  well  as 
a^uired  property,  according  to  the  testator*s  pleasure, 
have  been  allowed  by  the  Supreme  Court. 

It  appears  to  me  an  inconsistency,  that  a  man  may  do 
that  by  gift  or  will  which  he  may  not  do  by  a  formal  par- 
tition;  and  tbe  Hindu  legislators  might  have  saved  tbem- 
selyes  tbe  trouble  of  providing  rules  to  regulate  a  father's 
distribution,  if  tlie  whole  may  be  evaded  by  the  easy  ex- 
pedient of  calling  the  distribution  a  gift,  instead  of  a  par- 
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tition.  But  ance  the  point  ig  here  a  setded  one,  what  I 
said  on  Ike  subject  may  require  modification.  A  Hindoo 
in  Bengal  may  leave  by  will,  or  bestow  by  deed  of 
gift,  his  possessions,  whether  inherited  or  acquired ;  and 
the  gift  or  the  legacy,  whether  to  a  ion  or  to  a  stranger, 
wiU  hold,  howerer  reprehensible  it  msy  W>  a*  a  bvfi^h 
of  an  iajunction  aud  precept. 
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Krtract  of  a  Ix^tter  from  thnry  Coiebrooke,  Esq.  to  Sir 
Tkaam  Strange,  daUd  CaicuUa,  Dec.  13,  1812. 

(Aott,  vol.  i.  p.  t4.  9M.  168.) 

In  respect  to  a  Hindoo's  will,  I  have,  according  to  my 
promise,  examined  the  Smriti  Chandrica,  with  the  view 
of  furnishing  any  further  information  it  might  contain 
on      doctrines  of  Hindu  law,  which  can  be  brought 

to  bear  on  the  case  in  question. 

I  find  much  difficulty,  adverting  to  the  positions  main- 
tained in  that  work,  to  admit  any  power  in  a  joint  owner 
to  give  away  his  proper  share,  yet  unseparated,  of  the 
common  property,  whether  by  will,  of  by  gift  in  his 
lifetime,  without  the  consent  of  his  undivided  brethren. 
The  author  of  the  Smriti  Chandrica,  speaking  of  common 
property,  of  which  a  gif^  is  forbidden  by  the  law,  ob- 
serves, that  this  regards  common  ways,  and  other  things 
common  to  many ;  but  property  belongiui:^  to  an  undi- 
vided family  (he  says)  may,  in  certain  circumstances,  be 
given  away,  since  the  consent  of  all  parties  concerned 
may  be  easily  had  in  this  instance,  though  not  so  in  the 
case  of  a  public  way,  common  to  great  numbers.    It  is 
afterwards  (observed,  tliat  an  owner  may  give  away  his 
own  acquisitions,  without  the  consent  of  his  undivided 
brethren,  but  not  so  joint  hereditary  property.  The 
author,  however,  goes  still  further  in  regard  to  immove- 
ahks;  restricting:  a  sole  moner  from  sellinn:,  pledging-, 
or  giving  away,  without  consent  of  kindredy  immoveabie 
property  acquired  by  himself,  unless  it  exceed  the  neces- 
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sary  subsistence  of  the  family,  or  unless  die  wants  of  the 

family,  or  other  distress,  rcqiifre  it  to  be  parted  with. 

This  last  restriction  naturally  suggests  the  doubt, 
whether  the  prohibition  in  this,  or  in  the  former  case, 
is  to  be  taken  as  invalidating  the  act  of  an  owner,  who 
shall  persist  in  disposing  of  his  property  against  the  in- 
junctions of  the  law.  But  no  hint  of  such  a  distinction 
(which  is  to  be  found  in  the  writings  of  the  Bengal 
school,  between  gifts  valid,  though  forbidden,  and  gifts 
either  void  or  voidable)  is  contained  in  the  Smriti  Chan- 
drica.  The  author,  on  the  contrary,  maintains,  that  for- 
bidden donations  shall  be  set  aside  by  the  sovereign  au- 
thority ;  and  it  seems  more  consonant  to  his  doctrine  to 
say,  that  the  owner's  disposal  of  his  share  of  undivided 
hereditaiy  property,  without  assent  of  partners,  is  voidable. 

I  intended  to  have  completed  a  similar  examination  of 
the  Madhavya,  with  reference  to  the  same  point;  but 
the  book  is  not  just  now  at  hand. 
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Extract  of  a  Letter  from  Henry  Colebrooke,  Esq,  to  Sir 
Thonm  Strange,  dated  Qdcutta,  Dec.  26, 1812. 

(Aato,TQLi.p.S5e,f68.> 

I  have  examined  the  MadhaT3ra  since  I  wrote  to 
you;  and  find  nearly  the  same  opinions  as  in  the  Smriti 
Chandrica,  more  concisely  expressed;  but  with  a  restric- 
tion of  some  importance.  Madhaveya  observes,  in  re- 
gard to  moveables,  that  property,  which  a  man  himself 
acquired,  may  be  aliened  by  him,  without  the  assent  of 
brethren,  with  whom  he  has  made  no  partition  of 
wealth;  but  not  so  in  regard  to  immoveables;  adding 
the  remark,  that  property  inherited  from  ancestors  may 
be  gpven  away  by  the  chief  brother,  with  the  assent  of 
the  rest.  He  appears  to  consider  all  the  passages  cited 
by  him  in  this  place,  as  relating  to  immoveable  pro- 
perty; and  it  may  therefore  be  questioned,  whether  he 
contemplated  any  restmint  on  a  joint  proprietor  from  • 
giving  away  moveables,  not  exceeding  his  own  share  of 
undivided  wealth. 

The  sulject  is  certainly  one  of  considerable  difficulty: 
and  I  have  all  along  felt  much  at  a  loss  to  give  adecided 
opinion  on  the  question  of  a  Hindoo's  will,  under  the 
law,  as  it  prevails  in  your  part  of  India. 
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BENGAL.— ZILLAH  BAKUR  GUNJ. 

Appeliants. 


Cliundn  Mala — •  •  *  ) 


Ubhya— B  J 

Ram  Priya— D  )  „ 

>  fljffnflJioiTiff 
Daughter  of  Oopuma — C  J 

(Ante,  vol.  i.  p.  169.) 

l4jikbee  Prija,  a  wanan  of  the  Hiadu  peiBoasioii,  md 
a  widow,  iMd  four  dauglitns,  A,  B,  C,  and  Pran  Prija 

dece'dsed ;  in  favour  of  whom  she  executed  a  deed  of 
gilt,  by  which  she  assigned  a  share  ia  a  Zemindaiy 
to  tboie  peraom,  to  be  eqaaUy  divided  amongst  them, 
iaiertiDgv  howerer,  in  the  deed  the  following  profision: 
•*  Thaty  during  her  life,  she  should  make  the  collectione  of 
**  revenue  as  before,  through  her  agent,  but  that,  after  her 
death,  her  ibnr  daughtten,  with  their  husbands,  should 
*'  be  fiil^  ia  ponemn  of  thdr  several  allotted  shares.** 
During  the  lifistinM  of  Lakhee  Priya,  her  danghter  C 
died,  leaving  a  husband,  and  a  daughter,  D,  who  claims 
the  share  of  her  mother.  The  Pundits  of  the  Sudder 
DawaniqF  Adaa4iit  ware  required  to  slate  whetiier,  ander 
tbeat  eifcamatttioes,  tndi  claim  it  valid,  aeoording  to  ^ 
Hindu  law. 

The  substance  of  the  answer  of  the  Pundits  was  as 
follows :  That,  supposing  the  deed  of  gift  to  have  con- 
tained  a  restriction,  (niyama,)  that  the  donees  should  have 

no  property  in  the  gift  (/.  e,  be  incompetent  to  give  or  sell 

it)  till  alter  the  death  uf  tha  douor,  and  that  it  had  been 
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OiCWtld,  without  til*  imtiQD  of  Imr  donor**)  gunr^ 
diaos,  (ft  gift  «o  made  beiDg  invalid,)  no  right  in  C,  who 
died  before  the  donor  her  mother,  to  the  ahajre  assigned 
to  her  in  tha  daod  was  established ;  and,  coiui«queotly» 
a  /0ni0ri,  vono  oxitttd  m  }m  dangbtir  D.  Th«t  tho 
right  in  tbo  ihm  in  qveation  imrtod  totlftadoaor. 

Autkoritifs  cite4' 

¥tom  ihe  3adhitaAwa,  » tait  of  Nanda  dt«d  in  tho 
BiQpa  Bhaga  and  other  books,  and  a  text  of  Catyayana. 

The  first  shewing  that  a  gift  involving  a  condition,  is 
not  validt  till  the  accomplishment  of  auoh  condition. 

Xbo  aocond  ahowing  tha  dapoodffngr  of  «  chiJdJaM 
widow  00  tho  S^MdUmtmf''  ov  her  guardiana  of  har- 
husband's  family. 

The  third  shewing  that  the  gUt,  or  other  alienation  of 

land,  to  made  bj  «  widow,  (aawatantra,)  witbom  tba 
laavo  of  iha  AmiMivii,  ia  not 
In  illoatration  o^  and  veaohing  from  the  above  expon* 

tion  of  the  law,  (Vyavastha,)  the  Pundits  made  the  follow- 
ing explanation,  and  declared  the  subjoined  points  of 
Hhidm  laiw. 

Na  right  of     mdar  ik%  cinawfwtaneas  of  the  case, 

would  have  existed,  allowing  that  Lukhce  Priya  had 
obtaincid  the  l^ve  of  her  ^ardiana  to  dispose  of  the 
ptopttty  as  expresaed  in  the  deed. 

Tha  BMBlloii  ^auah  leave  waa  only  aiada,  to  shew  the 
neaaasity  for  it,  t^ordai  to  give  validity  to  aooh  ao  act  of 
the  widow  Lukhee;  and  consequently  the  validity  or 
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otherwise  of  tbe  gift  made  in  favour  of  the  three  donees/ 
who  had  survived  the  donor,  depended  on  'the  circum- 
stance of  the  donor's  having,  or  not  having,  obtained  the 
leave  of  the  persons  alluded  to.  The  Pundits,  it  was  to 
be  observed,  did  not  from  the  deed  (written  in  the  Ben-' 
gallee  language)  understand  it  to  contain  any  thing  esta- 
blishing the  right  of  the  husbands,  as  joint  donees  with 
their  wives,  the  daughters  of  the  donor :  which  might  be 
inferred  from  the  statement  of  the  case«  The  points  of 
Hindu  law  declared  by  the  Pundits  were  these 

Whatever  act  affecting  his  propert  y  a  Hindoo  was  compe- 
tent  to  perform,  his  widow,  on  whom  such  propertii  by  the 
operation  of  the  law  may  have  devolved,  with  the  sanction  of 
her  guardians,  may  execute.  In  Bengal,  according  to  the 
law  as  ^ere  received,  a  Hindoo  may  nliene,  by  gift  or' 
otherwise  durinj^-  his  life,  to  wliomsoever  he  pleases,  land, 
and  other  property,  without  reference  to  the  manner  in 
which  the  same  may  have  been  acquired,Q)  Should  he' 
give  away,  or  otherwise  aliene  patrimoniai  land,  without 
the  concurrence  of  his  sons,  in  a  manner  other  than  that 
in  which  it  would  have  devolved  by  law,  such  gift,  or ' 

(l)Tbu  U  Uie  tenour  of  my  MS.  conuiaing  the  result  of  the  coofefeoce  wlucU 
I  had  with  the  PmiUts  of  the  Sadder  Dewaimy.  1  well  recolleeC  note 
than  once  minutely  explaining  to  them  what  1  had  written,  and  their  ad- 
mitting that  1  had  comectly  stated  their  opinion.  .  It  appears,  however, 
that  an  inadrcrtencc  on  their  part,  or  •  auatalce  on  mine,  waa  here  eon-  ' 
aitted.  By  the  (loctrine  of  tlM  DftjmBhagn,  (which  is  the  groundwork 
of  the  Hindu  law  of  inheritance,  as  receiTed  in  Bengal,)  it  is  most  clear, 
that  a  man  may  not  aliene  his  real  ancestral  estate  without  the  consent  of  , 
his  sons,  ikc.  And  this  indeed  have  the  same  Pundim.  on  other  OGCEsienat 
adopted  n*  their  opinion.  There  is  no  part  of  the  Daya  Bhaga  so  unsatis' 
factory,  as  that  where  the  author  attempts  to  prove  the  absolute  ri^ht  of 

•IteiBg  ■M.^cqoiMd  imi  fMpntjr;  aad  it  mi^  he  ohMived,  dmc  the  ' 

argument  u^ed  would  he  ei^nally  uood,  tO  mttHhh  the  vnUdbj  flf  the 
transfer  of  the  same  property  ancestral.  S*  ' 
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•^ienation  is  valid,  although  morally  wrong,  and  the  per- 
•  son  in  question  is  guilty  of  an  immoral  act  thereby. 

By  the  doctrine  of  the  Benares  school,  and  that  cur- 
rent in  the  tract  of  country  designated  Mithila,  a 
Hindoo  may  only  give  away  moveable  property,  however 
.obtained.  Whatever  a  Hindoo,  accord  ing  to  his  pleasure, 
is  competent  to  give,  whilst  living,  lie  may  assign  in  the 
sarae  manner  by  a  will,  {sumbit  patra,)  OT  deed  of  {rift,  to 
take  effect  after  his  death.  A  power,  however,  of  revoking 
such  will,  or  post-obit  gift,  always  exists;  and  such  a  gift 
or  legacy  lapses,  by  the  previous  death  of  the  donee,  or 
legatee;  or,  in  other  words,  reverts  to  the  survivinc^  tes- 
tator, or  donor :  a  difference  however  prevails,  with  regard 
to  the  act  of  the  husband,  and  that  of  the  wife,  on  whom 
by  operation  of  the  law  his  estate  has  devolved.  He,  in 
his  lifetime  (in  Bengal)  might  have  given  away  his  real 
estate  in  any  manner,  against  the  consent  of  his  sons,  or 
the  heirs,  on  whom  it  would  devolve  by  operation  of  the 
law ;  being  guilty  only  thereby  of  an  immoral  act 

The  wife,  on  the  contrary,  on  whom  her  husband's 
estate  has  so  devolved,  must,  in  the  case  of  her  wishing 
to  give  away  any  of  such  estate,  in  a  manner  other  than 
that  in  which  it  would  devolve  by  operation  of  law,  not 
only  o&tom  the  sanction  of  her  legal  guardiant,  hut  alto 
that  of  the  ttext  heirs ;  or  those  whose  eventual  right  would 
be  affected  by  such  gift.  It  is  to  be  observed  that,  in  the 
case  in  question,  the  donees  are  the  next,  and  presumptive 
heirs  to  the  donor ;  and  the  object  of  the  gift  appears  to 
have  been  that  of  obviating  any  contingent  disqualifica- 
tion to  right  by  inheritance,  or  the  operation  oi  the  law ; 
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for  imttnevy  if  eilihcrof  the  daughtem  tkouM  prove 
baireD,  and  become  a  ebildleu  widoir,  ift  trbkh  Me 

such  daughter,  though  not  an  heir,  would  take,  in  virtue 
of  the  deed  of  gift,  an  equal  share  with  her  sisters,  the 
whole  having  tadtly  given  their  aaeenl  to  their  mother's 
decuting  a  deed,  by  which  s  right  in  the  estate  might 
poasiblj  be  ettabliahed  in  one^  not  competent  to  inhoit 

S. 


uiyiiizM  Dy  GoOgle 


CHAP.  XI. 


447 


Ishaun  Chund  Roy,  .  .  .  Appellant; 

V. 

iBhwar  Chimd  Roy,  .  .  .  Retponieni, 

(Aot8,Toi.i.p.  M5.) 

Appellant  is  the  uncle  of  Respondent,  the  present 
Raja  of  Nuddea ;  and  claims  from  him  oite  iborth  of  that 
Zemindary,  upon  the  ground  of  hia  faeiDg  cae  of  the  few 
soim  of  Rija  Kiahim  dumd,  (the  grandfather  of  Re- 
apaadeiit,)  aad^Mrefore  entitled  to  one-fonrth  of  his  Hindad 
property  ,agreeably  to  the  Hindu  law.  It  appears  that 
Raja  Kisliun  Chund  bequeathed  by  two  wills  (the  one 
in  the  Bengallee,  the  other  in  the  Persian  language)  the 
whole  of  the  Zemindary  to  his  eldest  son  Seebchund, 
who  accordingly  succeeded  to  the  Zemindary,  and  ob- 
tained a  Dewanny  Sunnud  from  government.  Raja 
Seebchund  also  bequeathed  the  whole  of  the  Zemindary 
by  will  to  his  eldest  son  Ishwar  Chund,  the  Respondent. 
The  authenticity  of  the  above  wills  is  established ;  and  a 
majority  of  the  Pundits  referred  to  have  declared  them 
valid,  according  to  the  Hindu  law.  It  further  appears, 
from  the  genealogical  table  of  the  fiimily,  delivered  in  by 
the  CanongoeSi  that  the  Zemindary  of  Nuddea,  has  never 
been  divided  ;  and  by  the  137th  article  of  the  Regula- 
tions, it  is  directed  that,  in  cases  of  succession  to  Zemin- 
daries,  the  judge  do  ascertain  whether  they  have  been 
regulated  by  any  general  usage,  of  the  Pergunnah  wheie 
the  disputed  land  is  situated,  or  by  any  particular  usage 
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of  the  family  suing ;  and  do  coDsider  in  his  decisioD  the 
weight  due  to  the  evidence  on  this  head.  It  appean 
therefore  that  the  Appellant's  claim  is  contrary  both  to 
law,  and  the  usage  of  the  Zemindary. 

The  Appellant,  however,  is  entitled  to  a  maintenance  ; 
and  the  judge  has  awarded  to  him  the  furtlicr  sum  of 
S\  R'.  260  pep  month,  to  be  paid  from  the  Zemindaiy, 
in  addition  to  the  sum  of  250  R*.  before  received  by  him ; 
upon  the  ground  that  the  former  sum  was  inadequate  to 
bis  situation  and  circumstances. 

(Signed)         G.  H.  Bablow, 
Examner  and  RqporUr  to  the  Sadder  Dewanmf  AdawbU, 

Feb.  23,  1792. 
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Answer  of  the  Fundit  of  the  Court  of  the  Recorder 

of  Bombay, 

Upon  a  reference  to  him  as  to  the  competency  of  a 
Hindoo  to  dispose  of  his  property  by  will  considerin 
him  first,  as  a  member  of  an  undivided  family,  and  nex 
as  divided.    Communicated  by  Sir  John  Newbolt, 
acting  as  Recorder. 

(Ante,  vol.  i.  p.  967.) 

There  is  no  mention  of  wills  in  our  Shaster :  therefore 

they  ought  not  to  be  made.  If  it  be  said  that  it  is  lawl  ul 
for  a  father  to  divide  his  property  during  his  life,  that  is 
true ;  but  then  it  must  be  done  agreeably  to  the  Shaster ; 
lie  cannot  divide  it  according  to  his  pleasure ;  and  if  he 
does,  his  partition  will  be  liable  to  be  corrected  ;  so  that 
the  Shaster  is  the  only  rule.  An  undivided  family 
having  no  power  iodividuallyi  but  collectively  only,  no 
member  can,  without  the  concurrence  of  all,  (express  or 
implied,)  dispose  of  any  thing.  Where  a  division  has 
taken  place,  and  the  family  of  the  individual  is  sufficiently 
provided  for,  an  alienation  is  competent,  but  not  even 
then  of  the  immoveable  property.  The  deceased  mem- 
ber of  an  undivided  £unily  leaving  no  son,  his  share  of 
the  joint  property  does  not  descend  to  his  widow,  but 
survives  to  the  brothers,  or  other  co-heirs.  Thus  1  have 
written  what  is  the  practice  uf  this  country. 

(Signed)        Bapoo,  Fundil  of  the  Recorder's  Court, 
ah  Madhow  of  the  dark  fortnight, 
1734,  ofSalivahatt, 

VOL.  II.  2  p 
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FROM  THE  PUNDIT  OF  THE  COURT  AT 

TELLICHERRY. 

(ABti«  voLi.  p.  i5j.) 

1.  Cui  a  Hindoo  dispose  of  his  property  by  witlt 
According^  to  the  text  of  Nftredn,  the  father  is  not  at 

liberty  to  dispose  of  liis  property  except  in  due  proportion 
to  all  his  sons,  and  according  to  the  Shasters ;  nor  does 
the  Shaster  authorize  a  person  to  dispose  of  his  property 
at  discretion. 

m 

2.  Can  a  Hindoo,  of  an  undivided  family,  do  so  to  any 
and  what  extent  ? 

According  to  the  text  of  Yajnyawalqra,  the  father 
has  control  o^er  pearls,  corals,  and  snch  like  TaHiables; 
immoveable  property  appertains  to  the  issue  of  the  family ; 
the  father  and  grandfather  have  no  control  thereupon. 
The  father  may,  however,  bestow  clothes  and  orniments 
at  pleasure ;  and  the  leoeiving  and  using  the  same  is  war^ 
ranted.  The  receiving  and  using  immoveable  property 
from  the  father  will  not  be  held  valid.  Although  the 
father  himself  should  have  acquired,  property,  in  addition 
to  the  ancient  immoveabk  property,  as  also  bomismea^ 
he  is  not  at  liberty  to  dispose  of  the  same  by  sale  or  gift, 
without  the  consent  of  the  family.  Such  is  the  ordi- 
nance of  the  Shaster.  A  member  of  an  undivided  family, 
may,  however,  dispose  of  a  trifle  wk  of  the  moteabU 
property  as  before  obser?ed. 
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8.  Can  one  of  an  undivided  fiunily,  consisting  of  two 

only,  80  dispose  of  half  of  the  property,  leaving  his 
coparcener  s  moiety  undisturbed  ?  , 

It  is  stated  in  the  text  of  Nareda,  that  it  is  necessaiy  a 
dii^on  slwuld  be  previously  made,  with  the  concurrence 
of  all  the  members;  wherefore  the  disposing,  to  the 
extent  of  one's  share  at  discretion,  is  not  legal. 
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Extract  of  a  Letter  from  Sir  Thomas  Strange  to  H.  Ode-' 
brookcy  Esq.  dated  October  12,  1812. 

(Ante,  vol.  i.  p.  ffi7.) 

With  regard  to  the  question  about  wills,  it  came  before 

us  in  an  equity  suit,  in  which  an  annuitant  called  upon 
the  Defendant,  uu  executor,  to  make  good  to  him  a  pro- 
vision left  hiia  by  the  will  of  the  Defendant's  testator, 
the  parties  being  Hindoos.  The  Defendant  was  nephew 
to  the  deceased,  who  had  taken  upon  himself  to  dispose 
ad  arbitrium  of  a  very  large  uiulivided  estate,  consisting 
of  property  of  every  description.  We  thought,  and  held 
it  doubtful,  whether  a  Hindoo  could  make  a  will  at  all ; 
and,  at  all  events,  it  seemed  to  us,  that  he  could  not  so 
dispose  of  undivided  property.  The  bill  was  therefore 
dismissed,  the  Court  not  having  perhaps  sufficiently  consi- 
dered whether  he  might  not  do  so,  to  the  extent  of  his  own 
share,  especially  so  far  as  acquired  by  himself;  assuming, 
for  the  sake  of  argument,  the  competency  of  this  mode  of 
alienation.  Our  decision  was  recent,  when  I  took  the 
liberty  of  troubling  you  with  questions  on  the  subject ; 
and  the  property  being  more  than  considerable  enough  to 
bear  extended  litigation,  we  have  since  directed  the  cause 
to  be  reheard,  that  these  important  points,  hitherto  afloat 
■with  us,  may  be  solemnly  settled.  It  will  be  reheard  in 
the  first  term  of  next  year.  It  gives  me  great  satisfaction, 
in  the  mean  time,  to  see  that  you  are  to  be  good  enough 
to  look  into  the  authorities  prevalent  with  us,  expressly 
for  the  purpose  of  enablin^^  }  ou  to  tell  me  what  the  law 
upon  the  subject  is  m  this  part  of  India,  without  regard 
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to  the  decisions  of  the  Sndder  Dewanoy  Adawlut,  or  the 
Sapreme  Court  at  Bengal,  founded,  as  they  must  be  pre- 
sumed to  be,  upon  doctrines  that  may  not  liave  been 
adopted  to  the  Southward.  Lord  Mansfield  once,  in  the 
case  of  a  void  will,  took  occasion  to  observe  that  the 
Statutes  of  Distributions  (as  they  are  called)  had  made  an 
exceeding  good  will  for  every  man.  The  observation  is, 
1  think,  applicable  to  the  Hindoo,  with  whom  the  law  of 
inheritance  seems  to  me  to  be  well  and  equitably  settled  '* 
and,  supposing  the  pomt  to  be  one  of  a  merely  speculative 
nature,  I  would  rather  have  property  allowed  to  descend 
among  them,  according  to  tlieir  ancient  canons,  than  leave 
it  to  every  man  to  prescribe  for  himself  a  new  law  of  suc- 
oeseion.  One  thing  I  observe  in  all  the  wills  made  by 
Hindoos  of  Madng,  that  a  great  proportion  of  the  property 
is  bequeathed  to  superstitious  uses;  the  proportion  is 
commonly  in  the  ratio  of  the  iniquity  with  which  it  has 
been  acquired,  or  of  the  sensuality  or  corruption  to  which 
it  has  been  devoted.  ^Sirc  hi  tun  ipns  melijficant,  I  would 
ralher  see  it  distributed  in  thdr  families,  &c.  &c 
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APPENDIX  TO  CHAP.  XII. 

ON  CONTEACTS. 


PROVINCIAL  COURT,  CHITTORE. 
June  21, 1811. 

4 

(ABle,vol.i.p.tr5bS09.) 

On  an  engagement  In  writing,  to  pay  ft  Mm  of  moiMfy 
the  Detendant  admitted  the  writing,  but  refused  to  pay, 
alleging  that  he  gave  it  for  an  appointment  to^he  situation 
«f  Sherittadar,  and  £br  no  other  comiderBtion.  The 
Plaintiff  pfoving  no  other,  the  Pundit  icqportBd  M  fol- 
lows : — ^The  engagement  is  void  by  the  Hindu  law,  the 
consideration  being  a  corrupt  one.  If  one,  sued  for  a 
debt,  disputes  it,  but  it  is  pioved  against  him,  be  must  not 
only  pay  the  demand,  but,  for  falsely  denying  it,  h0  W 
liable  to  be  fined  in  a  sum  equal  to  the  amount  On  the 
otlier  hand,  if  the  Plaintiff  fails,  he  is  liable  in  double  the 
amount,  for  his  false  claim. 

"  The  Hindu  law  allows  a  corrupt  payment  to  be  re> 
"  covered,  on  proof  of  tlie  corrupt  consideration.  Ja- 
**  gannatha's  Digest,  b.  ii.  ch.  4.  Ix.  For  the  law  im- 
"  posing  a  penalty  on  the  party  that  is  cast.  See  Id.  b.  i. 
"  ch.  6.  ccUxvi."  C. 
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'*  FaLMly  denying,*'  and  fidling  in  proof/'  are  terms 
admitting  of  great  latitude  of  interpretation.  Construing 

the  words  of  the  Pundit  literally,  it  woukl  appear  he 
thought  an  equal  sum  should  be  taken  from  the  Defen- 
dant, and  double  from  the  Plaintiff,  on  their  respectively 
Ruling  in  their  suit,  or  defence ;  bat  this  is  not  the  law. 
The  law  is,  that  these  are  the  bigliest  rates  of  fine,  that 
are  in  any  case  to  be  imposed ;  to  be  mitigated,  or  relin- 
quished altogether,  as  the  king,  in  his  discretion,  may 
jndge  of  the  conduct  of  the  parties.  Menu  says,  "a  small 
fine"  only  shall  be  taken  from  the  Defendant;  and  cer- 
tainly, the  moral  guilt  of  resisting  a  just  claim,  can  never 
be  so  great  as  that  of  pursuing  a  false  one.  Other  autlio- 
rities  ordain  other  rates  for  both.  £. 
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ZILLA  OF  BELLARI. 

July  1,  1807. 
Timmarab,  v.  Veneapali. 

{\nlc,  vol.  i.  p.  167. S77.) 

Upon  the  trial  of  this  action,  a  certain  sum  has  been 
awarded  to  the  Plaintiff,  which  the  Defendant  is  in- 
capable of  paying ;  but  the  Defendant  s  son  has  a  shop  in 
Bellari,  wbere  be  carries  on  business,  and  no  division  of 
property  having  taken  place  between  the  fatl\er  and  son, 
does  the  Shaster  authorize  the  son's  being  called  upon 
for  the  sum  in  question  ? 

Answer, 

For  a  debt  incurred  on  account  of  the  fumily,  the  bead 
oi  it  shall  be  held  responsible ;  but  should  a  father  con- 
tract one  for  the  purchase  of  spirituous  liquors,  or  de- 
bauchery, or  other  improper  objects,  it  is  not  obligatory 
on  the  son ;  nor  shall  a  son  be  called  upon  to  pay  his 
fathers  debts,  till  he  have  attained  his  legal  age.  Sub- 
ject to  these  considerations,  it  appearing  in  the  case 
referred,  that  the  Defendant's  son  is  on  the  spot,  and  the 
father  insolvent,  the  son  ought  to  pay  the  sum  in  ques- 
tion. 

(Signed)  Rungachaky,  Fundit, 

6th  July,  1807. 

Remarks, 

See  Yajnyawalcya,  cited  by  Jagannatha,  b.  i.  t.  170, 
and  the  Commentaiy. 
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It  IB  not  expntdf  said  that  the  debt  ahaU  be  paid  bj 
tbe  ton,  in  the  lifetime  of  his  father,  who  is  insolyent. 

It  is  however  declared,  that  he  shall  pay  the  debt  of  a 
&dier,  who  U  oppreased  by  calami^,  such  as  incurable 
disease,  and  that  even  though  no  patrimony  come 
into  his  hands.   But,  aooofding  to  the  temaik  of  Sir 

William  Jones,  the  obligation  is  moral  and  religious,  not 
civil.   See  note  to  1  Dig.  p.  266.  C. 
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ZILLA  OF  BELLARI. 
December  8,  1807. 
Pamdhorlee  VencAta  Row,  v,  SbeUi  Mm»ktQoiii« 

(Ant0,  Tol.  i.  p.  167.  S76.) 

The  Plaintiff  in  this  cause,  during  the  absence,  and 
without  the  knowledge  of  Defendant,  got  a  bond  exe- 
cuted in  bis  favour,  purporting  to  be  the  obligatiou  of  the 
Defendant,  and  the  Defendant's  mother;  but  subscribed 
by  the  mother  alone.  This  being  the  case,  is  the  De- 
fendant responsible  for  the  amount? 

Answer. 

According  to  Kartyancha,  "  when  a  man  leaves  his 
"  home,  and  a  debt  for  the  good  of  the  family  is  con- 
"  tracted,  whether  by  his  slave,  his  mother,  his  wifie,  or 
«  his  scholars,  the  bead  of  sucb  fiunily  must  pay  the  debt; 
**  and  if  be  is  absent  his  son  must  discharge  it."  In 
the  case  before  us,  if  the  Plaintiff  got  the  Delendant's 
mother  to  write  a  bond  in  bis  favour  in  her  own  name 
and  that  of  her  son,  without  informing  the  Defendant 
thereof,  it  is  not  a  good  bond;  yet,  if  the  mother  con- 
tracts a  debt  to  defray  the  family  expenses,  the  son  must 
pay  it;  but  if  it  was  contracted  on  her  own  account,  she 
must  pay  it  herself. 

(Signed)        Runoachart,  Pmidit. 
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Unless  then  it  positive  proof  that  the  debt  was  con- 
tracted for  the  support  of  the  £uiiily,  destitute  of  all  other 
means  of  snbsisteiice»  tfie  son  would  not  be  liable  in  this 
case.  Ei 

See  the  principle  stated  in  Jagamaflia's  Digest,  book  i. 
leitB  clnadx.  cici.  cxdi.  ciciii*  and  cfaood. 
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ZILLA  OF  COMBACONUM. 
Feb.  26,  1807. 

(Ante,  vol.  i.  p.  t77.) 

The  Plaintiff  lent  five  hundred  gold  chuckrums  to  one 
Chinnapan,  the  son  of  the  Defendant,  who  thereupon  gave 
him  a  writiiig  for  the  money  in  the  name  of  his  father; 
and  Chinnapan  being  since  dead,  is  the  debt  recoTeiable 
against  the  Defendant,  the  father? 

Answer. 

There  bemg  no  proof  that  the  writing  was  given  fay 

lihe  authority  of  the  father,  or  for  the  support  of  his 
family,  it  cannot  be  enforced  against  him. 

Remarks* 

**  See  Nareda,  cited  by  Jagannatha,  Dig.  b.  L  text 

"  cxciv."  C. 

«  Certainlj  not"  E. 
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ZiiAA  OF  COMBACONUM. 
May  3, 1808. 

« 

(Ante,  vol.  i.  p.  289.) 

Upon  a  judgment  for  the  Plaintiff,  and  an  order  to  sell 
the  land  of  the  Defendant  in  satisfaction,  a  third  party 
intervening,  alleges  the  land  to  be  in  mortgage  to  him, 
for  money,  borrowed,  of  which  proof  ia  adduced.  Is  the 
land,  under  these  ciicunistanees,  liable  to  be  sold  in 
satisfaction  of  the  judgment,  subject  to  what  is  due  on 
the  mortgage  ? 

Antwer. 

It  may  be  so  sold,  for  the  proposed  purposes. 

Remarks, 

Certainly  it  nm^  be  sold,  subject  to  the  mortgage. 

"  See  Jagannatha,  on  a  passage  cited  in  the  Dig.  b.  ii. 
"  ch.  iv.  28."  C. 

"  This  species  of  assignment  of  land  is  in  veiy  frequent 
practice,  where  proprietary  right  in  land  exists,  and  is 
"  commonly  called  Bhogyam,  *  that  which  is  to  be  en- 
"  *j(nfedJ'  The  bolder  of  land  in  Bhogyam  tenure  is,  in 
«  eveiy  thing  but  name,  the  owner ;  he  culti?ates,  pays 
"  the  land-tax,  and  all  other  dues,  and  enjoys  the  whole 
produce ;  and  he  may  also,  if  there  be  no  special  agree- 
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'*  meat  to  the  cootrary,  dispoie  of  his  ioteretl  in  it  The 
«  original  proprietor  retaining  solely  a  right  of  redemp- 
'*  tion,  (never  abttteaUe,)  it  is  this  latter  right  only  that  is 

**  saleable,  to  answer  any  other  demand  upon  him.  In 
"  the  province  of  Malabar,  whole  districts  are  thus  hypo- 
ihecated,  the  Jummum  right,  or  saperiority,  is  oon- 
stantly  transferred,  without  in  the  least  affecting  the 
**  occupancy  of  the  land,  or  the  rights  of  the  occupier." 

£. 
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ZILLA  OF  CHINGLEPUT. 
July  10, 1807. 

(Ante*  voL  i.  p.  S88.) 

Kesavummall,  v.  Sreenivasiangar. 

On  ejcaminatioii  of  the  accompanying  petition  and  de- 
positions, &c.  it  is  referred  to  the  Pundit  to  say,  whether 
the  Plaintiff's  suit  be  maintainable  for  the  land  mortgaged 
to  him,  or  for  the  money  lent  ? 

« 

Afiswer. 

The  term  stipulated  for  payment  having  expired,  and 
the  money  not  paid,  the  land  having  been  assigned  for 
enjoyment,  the  Plaintiff  can  sue  only  for  the  land,  not  for 

the  money  borrowed  upon  it. 

(Signed) 

Teroomalt  Kistkama  Chahiar,  PundU, 

Remarks. 

There  is  nothing  directly  in  point.-  If  a  sale  were  in 
the  contemplation  of  the  parties,  it  is  become  absolute, 
and  no  suit  can  be  brought  for  the  money.  If  the  usu- 
fruct were  accepted  in  lieu  of  interest,  the  creditor  could 
not  come  upon  the  debtor  for  the  insufficiency  of  the 
pledge.  But  if  the  pledge  were  merely  security  for  the 
debt,  surdy  the  creditor  may  claim  his  money.  C. 
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Umdi  held  in  BAi^gyow,  under  agreemeBl  with  the 
proprietor  that  th^  shall  pan  in  foil  propiietaiy  to  the 
holder,  in  case  Certain  conditions  are  not  performed, 

pass  accordingly,  on  failure  in  the  performance  of  those  ' 
conditions.    Money  cannot  be  recovered,  because  the 
payment  of  money  i*  not  stipulated.  E. 
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ZlUA  OF  CHINGLEPUT. 
Aiigiut  20, 1803. 

(Aato.  vol.  L  Ik  fSt.) 

iAbovt  thirty  years  ago,  the  owner  of  a  garden  mort- 
gaged it  for  forty  pagodas,  agreeing  that  the  lender 
should  have  the  use  of  it,  in  lieu  of  interest ;  but  without 
jdivcri^g  the  gaiden  accordingly.  Is  themoncy,  which 
maaiDs  doe,  alill  recomable? 

Afuwct, 

The  money  borrowed,  with  the  interest  due  upon  it,  is 
recoverable.  If  the  debtor  be  unable  to  pay,  the  mort- 
gaged property  must  be  sold,  and  what  is  due  discharged 
out  of  the  proceeds. 

Remarks. 

The  default  of  the  debtor,  in  not  delivering  the  pledge, 
certainly  did  not  exonerate  him  from  the  debt  But  the 
lapse  of  time  might  have  been  taken  advantage  of  against 
the  creditor,  who  should  have  sued  for  the  possession  of 
the  pledge  which  was  withheld  (Viihaspati,  cited  by 
Jagannatlia,  b.  1.  cxwi.)  within  twenty  years.  (Yajny- 
awalcya,  ibid,  cxiii.)  For,  although  pledges  are  excepted 
from  the  role  of  limitation,  the  exception  must  be  under- 
stood to  relate  to  such  as  are  in  the  hands  of  the  pledgee. 

C. 


To  the  same  eficct,  by 
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ZILLA  OF  COMBACONUll 
Apra2, 1811. 

4 

(Ant**  vol.  i.  p.  t89.} 

If  lands  are  pledged  as  Adki  or  Bandhaca,  (two  dif- 
ferent forms  of  security,)  witb  a  eonditioD,  that  if  the 
money  borrowed  be  not  paid  at  the  time  agreed,  the  mort- 
gagee shall  enjoy  theiOt  upon  the  condition  being  broken, 
can  the  mortgagor  redeem  his  land,  by  payment  of  the 
money  after  the  time? 

Answer. 

If  the  land  remained  in  possession  of  the  mortgagor, 
he  may ; — otherwise,  if  the  mortgagee  had  been  let  into 
posaessiGn. 

Remark. 

There  is  not  any  passage  of  law  eipressly  in  point,  re- 
garding the  distinction  taken  in  the  answer.  It  is  as- 
sumed, seemingly,  from  passages,  which  inculcate  the 
necessity  of  possession  of  a  pledge.  (Jagannatha,  Dig. 
b.  1.  cxxv.  czzvi.)  .  If  the  creditor  have  possession  of  the 
pledge,  or  a  lien  on  it,  he  should  proceed  in  the  manner 
indicated  by  passages  of  Yajnyawalcya,  &c.  (Jagannatha, 
b.  1 .  cxxiii.)  In  no  case  can  the  pledge  be  forfeited  with- 
out that  formality,  or  a  time  allowed  to  the  debtor,  (ibid, 
cxy.  cxvi.)  which  implies  notice  to  him.  If  he  have  not 
possession,  he  of  course  could  not  foreclose^  without  no- 
tice and  application  to  a  tribunal.  C. 
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ZILLA  OF  CUINGLEPUT. 
Jan.  16,  1805. 

The  plaintiff  sues  on  an  instrument  purporting  to  be  a 
mortgage  for  money  borrowed ;  but  the  mortgagee  never 
having  had  possession,  is  it  valid  as  a  mortgage  deed? 

Afiswer. 

The  deed  (referring  to  it)  purporting  tliat  Vcncatasa 
Pillay  and  Teroovergada  Pillay  had  mortgaged  the  ground 
in  question,  and  borrowed  one  hundred  and  eight  pagodas, 
on  condition  that  the  money  should  be  paid  within  a  time 
that  is  past,  and,  if  not,  that  then  the  lender  should  be  at 
liberty  to  sell  the  land  ;  the  lender  never  having  liad  pos- 
session of  it  under  the  deed,  in  any  manner,  or  part,  the 
deed  has  no  validity  as  a  mortgage  deed. 

(Signed) 

Terooaialy  Kistnama  Chariak,  Pundit. 
Remarks. 

This  is  founded  on  passages  which  inculcate  the  neces- 
sity of  possession,  to  ensure  the  validity  of  a  pledge  or 
mortgage.   See  Jagannatha,  b.  I.  czxv.  czxvi.    It  is  of 

course  not  applicable  to  a  sort  of  mortgage  much  in  use  in 
Hindostan,  termed  Drishta  bandUacOy  where  the  pledge  is 
assigned  to  the  creditor  as  a  security,  without  possession, 
or  intention  of  possession,  till  the  stipulated  time  arrive. 

C. 

2g  2 
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Yajnyawalcya  says,  In  the  acquisition,  where  there 
*'  is  not  any  assignment,  there  is  no  validity."  But  the 
kasi  would  do : — ^for  example,  if  the  mortgagee  deed  had 

been  drawn  up  in  the  house  mortgaged,  both  parties  being 
present,  actual  enjoyment,  (possession,)  or,  if  the  key  had 
been  delivered  to  the  mortgagee,  virtual  possession  might 
be  inferred.  E. 
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J^D.  15,  181;. 
(Jkaibt,  mL  i.  p.  t89.) 

The  land  of  the  Defendant  heing  under  aequestradon 
for  a  debt,  it  appears  that  it  is  undf  r  mortgage  to  another 
for  money  borrowed,  but  qo^  yet  payable.    Caa  the 
questration  be  enforced? 

Antwer, 

It  having  been  agreed  that  the  mortgagor  should 
remain  in  possession,  till  de&ult  of  payment,  the  house 
cannot  be  sold  under  the  sequestration,  till  the  mortgagee 
be  discharged. 

(Signed)   Alaga  Singana  Ch a ri a r,  Pt^iu/t/. 

Memarh. 

This  mortgage  is  of  the  description  called  in  Hindoatan 

Drishta  bafidhaca.  Being  prior  to  the  sequestration,  it 
must  be  satisfied,  before  any  part  of  the  mortgaged  pro- 
perty is  applied  to  the  liquidation  of  another  debt  • 

C. 

To  the  same  effect,  by  K. 


Digitized  by  Google 


470 


APPENDIX  TO 


ZILLA  OF  VERDACHELLUM. 

Jan.  30,  1807. 
Namin,  v.  Soonia  Moodiliar. 

.   (Ante,  «oL  i.  p.  t89.) 

The  &ther  of  the  Plamtifl;  having  near  thirty  yean 
ago,  lent  money  upon  mortgage,  is  a  suit  for  its  recovery 
now  maintainable  ? 

Answer. 

1.  When  money  has  been  borrowed  on  mortgage, 
without  any  period  specified  for  ledemptton  by  payment, 

it  may  be  sued  tor  at  any  time. 

2.  Where  a  time  is  limited,  but  not  kept,  and  the  thing 
mortgaged  has,  in  default  of  payment,  been  eiqpressly 
substituted,  a  suit  is  not  maintainable  for  the  money, 
after  fourteen  days  from  the  day  of  payment 

3.  If  the  agreement  be,  that  the  lender  should  enjoy 
the  profits  of  the  thing  mortgaged,  in  lieu  of  interest,— in 
such  case,  a  right  to  recover  continues  as  long  as  the 
Vioney  remains  nnpaid. 

(Signed)        Sreknevasa  Cuarloo. 

Remarks. 

1.  This  is  applicable,  where  the  profits  are  not  ac- 
cepted in  lieu  of  interest 

2.  That  is,  if  the  creditor  have  foreclosed  the  mortgage, 
and  taken  the  property  in  discharge  of  the  debt,  (Jagan- 
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natha,  Dig.  b.  1.  cztri.)  he  cannot  ailerwaida  come  upon 
the  mortgagor. 

3.  No  suit  can  be  maintained  to  enforce  payment 
before  the  mortgagor  is  disposed  to  redeem  his  pledge. 
The  creditor  has  accepted  of  die  proBts  in  lien  of  inteiesl, 
auto  the  owner's  convenience.  C. 
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ZILLA  OF  COMBACONUM. 
May  20»  1^. 

(Ante,  vol.  i.  p.  t9f.) 

Upon  a  note  for  a  sum  borrowed,  payable  at  a  certain 
day,  is  the  lender  bound  to  receive  it,  if  tendered  to  him 
by  the  borrower  before  the  day  ? 

Amwer, 

He  is  not. 

Umarks. 

This  is  obviously  right,  though  the  Hindu  law  is  silent 
on  the  point.  C. 

The  Hindu  Uw  of  contract  being  founded  entirely  on 
reason,  and  not  on  special  ordinance,  or  national  usage, 
the  only  obsenration  of  which  the  opinions  ranging  under 

this  title  are  susceptible,  is  a  general  one ;  viz.  that  when 
they  contradict  common  sense,  they  must  be  wrong.  To 
thiy,  I  am  aware  of  but  one  exception,  namely,  the  assign- 
ment of  rates  of  interest,  increasing  in  the  invene  order 
of  the  castes ;  a  practice,  though  expressly  ordained  by 
the  law,  now  seldom  observed.  E. 
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ZILLA  OF  BBtLARI. 

June  8,  1807. 
Timmanah,  v,  Veneapab. 

(Aato,  vol.  i.  p.  t99.) 

The  Defendant,  some  years  ago,  executed  a  writing  to 
the  fi^er  of  the  Plaintiff,  binding  himself  to  the  payment 
of  one  hundred  pagodas,  borrowed  with  interest  at  twelve 
percent;  and  now  the  interest,  exceeding  the  principal, 
to  what  extent  is  he  liable  ? 

Amwer, 

According^  to  Menu,  when  the  debtor,  from  the  long 
standing  of  the  debt,  is  unable  to  pay  both  principal  and 
interest,  he  is  compellable  to  pay  the  interest  only,  and 
to  give  a  firesh  engagement  for  the  principal.  If,  in  such 
a  case,  the  interest  equals  the  principal,  the  debt  is  to  be 
lnjuidated  by  payment  of  one-fourth. 

(Signed)      Rumgacuary,  FundU. 

Remarks. 

See  Menu,  ch.  viii.  v.  154.  The  principal  can  only 
be  doubled.  See  Uarita,  cited  by  Jagannatha,  Dig. 
b.  1.  lix.  Sec.  The  authority  for  reducing  the  accu- 
mulated debt  in  such  case  to  a  fourth  part,  has  not  been 
found.  C. 
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Menu  18  wrongly  interpTeted ;  and,  from  what  Shaster 

the  law  of  the  latter  part  of  the  opinion  is  taken,  it 
would  be  vain  to  inquire.  The  Plaintiff  was  entitled  to 
recoTer  the  full  amount  of  the  debt,  and  interest  not  ez- 
ceeding  that  amount  E. 
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ZILLA  OF  CHINGLEPUT. 
Oct  26, 1802. 
&  RamasjuoimaU,  v,  Permall  Naikin. 

(Ante,  T(d.  iL  p.  501.} 

The  Defendant  became  aecurity  to  the  Plaintiff  for  a 
sum  of  money  borrowed  by  one  Aude  Naikin  deceased, 
payable  on  demand.  No  demand  was  ever  made  on 
Aude  Naikin  during  hia  life,  la  the  money  recoverable 
of  the  surety? 

It  is  not,  unless  he  have  property  in  his  hands  belong- 
ing to  the  estate  of  Aude  Naikin. 

(Signed)       T.  Kibtn am ▲  Chabiar. 

The  decease  of  the  debtor  does  not  exonerate  the 
surety,  unless  indeed  he  was  merely  surety  for  appear- 
ance; which  does  not  seem  to  have  been  the  case  in  the 
present  instance.  C. 

If  he  have  money  belonging  to  the  estate,  he  becomes 
liable,  not  as  surety,  but  as  receiver  of  the  property ;  vie 
tkagruhah.  £. 
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May  .27».  L8L1. 


If  money  be  borrowed  by  one  on  the  secnrity  of 

another,  and  the  borrower  residini^  out  of  the  jurisdiction, 
the  surety  dies,  can  the  debt  be  recovered  against  (he  son 
of  the  sorety? 


The  son  of  a  surety  for  the  appeai^ance  of  another,  is 
not  liable  for  his  father  s  undertaking ;  but  the  son  of  a 
surety  for  ih&debt  must  pay  it,  in  default  of  the  borrower; 
with  this  distinction,  that  the  father  is  liable  for  interest^ 
tiheson  for  the  principal  only. 


See  Ja,gaAa9Jthas  Digest,  b.  1.  c^div.  «^nd  cl^i— - 


Antwer* 


(Signed  j 


ViSTHUE  PaNDOORUNG, 


Remarks, 


xdviii* 


This  is  the  hw. 
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ZILLA  OF  BELLARI. 

Nov.  17,  1807. 
Saipj  Kesogee,  v.  Gooty  Curnum  Appiab. 

(Ante,  vol.  i.  p.  308.) 

In  1798,  the  Defendant's  father  executed  a  writing  for 
fifty  rupees,  payable  in  a  month,  and  lived  till  1802,  with- 
out any  demand  having  been  made  upon  him  for  payment. 
The  son,  on  this  ground,  resists  the  demand  now  made. 

Answer. 

The  father  who  borrowed  the  money  being  dead,  the 
sou  should  pay  it ;  a  father's  desire  for  a  son  being,  among 
other  considerations,  with  a  view  to  his  discharging  his 
debts.  Having  been  contracted  within  ten  years,  it  is 
payable  by  him  in  the  present  instance. 

« 

Remarks. 

Certainly  ten  years  is  the  shortest  limit  of  action  known 
to  the  Hindu  law.  See  Yajnyawalcya,  cited  by  Jagan- 
natha,  b.  i.  C. 


To  the  same  effect  by 


E. 
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BOMBAY. 

(Aata.  voL  L  p.  Sll.) 

An  ackaowledgment  of  a  debt  in  writing  having  been 
attested  by  one  witness  only,  and  the  debtor  denying  his 
signature,  can  it  be  proved  by  ibe  only  attesting  wilness? 

Atuwer, 

If  both  parties  have  consented  to  abide  by  the  evidence 
of  one  witness  only,  he  may  be  received ;  but  should 
either  party  object,  bis  single  testimony  is  inadmissible. 

Remarks, 

Yajnyawalcya  anthorizes  the  admission  of  a  single 
witness,  by  consent  of  both  parties.  (Book  ii.  cb.  \y.  y.  5.) 

But  Menu  and  Vyasa  authorize  it  without  this  restriction. 
See  Menu,  ch.  viii.  v.  77.  Vyasa's  words  are,  "  a  witness 
"  who  is  unimpeachable  as  to  his  coodnct,  and  acquainted 
**  with  bis  duties,  and  whose  speech  is  conformable  with 
"  facts,  shall  be  sufficient,  though  single,  especially  in  the 
"  case  of  violent  crimes."  The  author  of  the  Vn  ametro- 
daya  cites  that  passage  in  proof  of  the  position,  that "  one 
"  who  is  recognized  by  tiie  king  and  the  caste,  as  a  just 
and  sensible  man,  may  be  smgly  a  witness.**  C. 

The  best  procurable  evidence  is,  at  the  discretion  of 
the  judge,  in  all  cases  admissible.  The  consent  of  the 
parties  gives  it  no  additional  validity.  The  admission  of 
a  single  witness  by  consent,  where  the  law  without  it 
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requires  a  plurality  applies  to  cases  where  doubts  are  to 
be  cleared,  not  facts  to  be  ascertained.  As,  where  it  is 
doubted  whether  the  custom  of  Stti^bhaga  exists  in  a 

certain  caste ; — a  single  instance  cannot  establish  a  cus- 
tom; it  requires  many  witnesses  to  prove  it:  many,  per- 
haps, cannot  be  adduced ;  but  there  is  a  dingle  person 
who  happens  to  be  well  acquainted  with  the  customs  of 
Ae  caste ;  he  may  be  admitted,  not  to  proye  the  custom 
— to  that  he  is  incompetent — but  to  clear  the  doubt. 
This,  however,  does  not  in  any  way  apply  to  the  case 
of  a  single  attesting  witness.  If  his  credit  be  good,  a 
single  witness  is  as  competent  as  twenty,  to  prove  the  fact 
of  the  instrument  in  question  having  been  given  by  the 
Defendaut.  Three  witnesses  are  mentioned  in  some  texts 
as  being  proper,  not  necessary ;  and  even  the  propriety 
Is  by  some  confined  to  cases  where  the  contract  is  veibal, 
not  written.  E. 


480  AFPEXDIX  TO 

ZILLA  OF  VERDACHELLUM. 

January  6,  1809. 
P.  Chedumbra  Pillay,  v.  Conda  Pillay. 

The  parties  are  cousins,  between  whom  do  division 
has  taken  place.  Oootejra  Pillay,  the  (iratemal  nephew 
of  the  Plaintiff,  himself  entitied  to  a  share  of  the  property 
in  dispute,  being  called  as  a  witness  on  the  part  of  the 
Plaintiff,  is  he  competent? 

Anmoer. 

Gooteya  Pillay,  being  himself  a  parcener,  is  not.  ex- 
aminable as  a  witness  on  the  part  of  the  PiaintifT. 

Remarks. 

Those  must  not  be  admitted  who  have  an  interest  in 
the  matter.   See  Menu,  ch.  viii.  v.  64.  C. 

The  law  says,  and  the  authorities  are  many,  that,  in 
cases  of  partition,  the  evidence  of  kinsmen  is. not  only 
admissible,  but  preferable.   In  all  cases,  however,  evi- 

•  dence  most  be  regulated  by  discretion  ;  and,  notwitli- 
standing,  therefore,  the  preference  given  by  the  law  to 
kinsmen,  in  cases  of  partition,  the  judge  ought  to  reject 
doubtful,  corrupt,  or  manifestly  partial  evidence.  But, 
in  the  present  case,  putting  the  two  first  out  of  considera- 
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• 

-  tioD,  what  cause  was  there  to  fear,  that  the  circumstadce 
of  Cooteya  Pillay  bcin^  a  parcener,  would  induce  him 

to  give  partial  evideiu  e  iu  luvour  of  the  Plaintift"?  The 
contrary  is  the  natural  inference ;  for  there  is  ground  to 
fear  that  he  might  be  induced  to  give  partial  evidence 
against  him,  from  motives  of  personal  interest;  for,  if 
the  Plaintiff  be  admitted  to  a  share  of  tlie  estate.  Cooteya  s 
must  be  proportiooably  reduced.  Neither  iu  law,  there- 
fore, nor  reason,  are  there  any  grounds  for  rejecting  his 
evidence.  .E.  • 
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ZILLA  OF  VERDACHELLUM. 
C.  Sashiah,  v.  P.  Veneata  Soobyah 

(Aat*.  ToL  i.  p.  311.) 

Veneata  Lachemy  Honmall,  a  witness  on  the  part  of 
the  Delcndant,  (a  Bralimioy  woman,)  having  lost  her  hus- 
•  baad.  about  a  year  ago,  has  since  got  her  head  shaved ; 
upon  which  it  is  objected,  that  she  cannot  appear  before 
the  Court — Qu.  Is  this  so  ? 

■ 

Antwer, 

According  to  the  custom  of  the  country,  $ie  woman 
in  question  cannot  appear  before  the  Court  to  give  en- 

dence. 

Jiemark, 

The  appearance  of  the  woman,  under  the  circum- 
stances stated,  would  not,  according  to  the  custom  of  the 

country,  be  decent.  But  why  not  depute  an  agent  to 
examine  her,  as  allowed  in  such  cases  by  the  regulations  ? 

£. 
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ZILLA  OF  BELLARI. 

April  7,  1810. 
Gheriuppoh,  v.  SasachaUum. 

(Aiite«  voL  L  p.  311.) 

To  the  FundiL 

The  point  at  issue  in  this  case  being  involved  in  gveat 
obscnrity,  you  are  directed  to  say  whether,  in  such  ft  case, 
the  Shaster  authoi i/.^  s  the  jadge  lo  luliniiiister  an  oath  to 
the  parties  for  the  discovery  of  the  lack;  and  what  is  the 
meet  solemn  form  of  administering  it  to  these  parties* 
who  are  of  the  goldsmith  caste  ? 

Answer. 

The  judge  has  a  discrctiuii  in  sucii  a  case;  and  the 
goldsmiths  being  descended  from  Visvakurma,  oaths  must 
be  administered  to  them  in  the  presence  of  the  goddess 
CaU.  They  are  taken  by  them  fasting,  having  a  red 
cloth,  wetted,  thrown  over  tliem,  with  a  vermilion  mark 
on  their  forehead,  and  a  wreath  of  flowers  round  their 
necks :  at  the  same  time  extinguishing  the  light,  which  is 
kept  burning  in  the  Pagoda. 

(Signed)  Rungacharv,  Pundit. 

Remarkt, 

The  answer  seems  to  allow  too  great  a  latitude  for 

administering  an  oath  to  a  party,  which,  in  fact,  is  ordeal. 
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Catyayana  says,    Supernatural  proof  is  not  required,  if 
witnesses  be  forthcoming ;  nor  shall  trial  by  ordeal,  nor 
**by  oral  evidence  take  plaee,  in  cases  where  written 

"  (locuint'nts  exist.  But,  when  the  evidence  of  witnesses 
"  is  equally  balawced,  let  tlu  truth  be  cleared  by  (oath  or) 

ordeal." — ^Vyasa  also  declares,  Ordeal,  though  ad- 
"  ministered  in  due  form,  may  contradict  the  truth 
"  through  the  power  of  charms,  incantations,  and  drugs  : 
**  not  so  au  honest  witness.** 

The  author  of  the  Viramelrodaga,  following  the  Mi- 
tacshara,  observes,  that  Oaths,  as  ascertaining  the  fact 
'*  only  upon  failure  of  human  means  of  proof,  fall  within 
"the  detinition  (;i  ordeul  ;  but  uii' discriniijiated,  because 
"the  instantaneous  ascertainment  of  the  truth  constitutes 
**  ordeal ;  whereas  oaths  are  the  means  of  discovering  it 

by  an  event  subsequent.** — Nareda  (i.  v.  103.)  autho- 
rizes this  recourse,  only  in  default  of  all  other  means 
of  deterrainino^  the  fact.  "  If  presumptive  evidence  be 
"insufficient,  let  the  judge  make  the  accused  undergo 
"an  oath  administered  on  fire,  or  on  water,  or  on  the 
"  merits  of  good  actions,  or  in  some  other  mode,  accord- 
"ing  to  the  value  in  dispute,  the  time,  or  season,  and  the 
"strength  of  the  party.'  See  aUo  a  material  passage  of 
Menu,  cb.  viii.  v.  109.  C. 

Oaths  may  no  doubt  be  ler::ally  administered  to  either 
party  iu  a  suit,  but  not  to  both,  as  the  Judge's  reference 
Miems  to  imply.   The  opinion  is  correct  £. 
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ZILLA  OF  VERDACHELLUM.  . 
January  23,  1807. 

(Ante,  vol.  i.  p.  SI  I.) 

Of  the  three  sons  of  the  deceased^  the  two  younger 
who  were  absent  from  home  at  his  death,  returning  a  few 

years  after,  and  demanding  a  division  of  the  estate,  the 
elder  denies  being  in  possession  of  any;  upon  which  this 
suit  is  instituted. — What  evidence,  accoxding  to  the 
Hindu  law,  is  required  to  prove  the  estate  of  the  deceased 
to  be  in  the  hands  of  the  elder  brother  ? 

Afiswer. 

In  the  thirteenth  division  of  the  Smriti  Chandriea,  called 
Daya  baghumy  it  is  held  that  when  a  concealment,  such 

as  is  implied  in  the  case,  exists,  the  test  of  a  solemn  oath 
from  the  party  is  to  be  resorted  to,  by  means  of  holy 
water,  called  cotha. 

Remarks. 

The  passage  to  which  reference  is  here  made,  contains 
a  quotation  from  Catyayana,  which  occurs  in  Jaganna- 

tha's  Digest,  (book  v.  ver.  374.)  and  a  correspondent  text 
of  Vrihaspati.  C. 

The  administration  of  an  oath  would  be  proper,  but 
whether  it  ought  to  be  the  coiAtf,  or  the  visha  pramamim, 
or  any  other,  it  may  be  questioned  if  the  Pundit  referred 

to  was  competent  to  dcternune.  E. 
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•     ZILLA  OF  VERDACHELLUM. 

June  18,  1807. 
Tondavaroyall,  v.  Veneataaarnian. 

(Auto,  vol.  L  p.  311.) 

The  Plaintiff,  alleging  that  he  had  deposited  his 
paddy  (riee)  in  the  house  of  Patchia  Gounden,  and  that 
the* Defendant  had  taken  and  disposed  of  it,  produces 

Patchia  Gouiiden  as  a  witness.  It  is  objected,  that  Pat- 
chia Gounden  has  been  at  variance  with  the  Defendant 
for  these  fourteen  years,  having  filed  no  fewer  than  four 
plaints  in  this  Court  against  him.  It  is  objected  to  the 
production  by  him  of  another  witness,  named  Santa  Pil- 
lay,  that  he  was  removed  from  his  situation  of  accountant, 
upon  the  De£endant  discovering  to  the  Honourable 
Company  his  fraudulent  conduct  toward  them ;  and,  of 
course,  that  he  must  be  prejudiced.  And  to  a  third, 
named  Tondavaroy  Moodely,  both  partiality  and  preju- 
dice are  objected.  It  is  referred  to  you,  the  Pundit,  to 
say,  how  far  such  witnesses  are  admissible. 

The  seizure  and  disposal  of  the  paddy  having  been  by 
force,  if  the  witnesses  in  question  are  the  only  ones  to  be 
had|  their  evidence  may  be  taken,  otherwise  they  are  in- 
admissible. ----  ■  *-tt 
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Remarks. 


A  professed  enemy  is  no  witness.  Nareda,  1 .  5.  39. 
Menu,  ch.  viii.  64.  No  more  is  a  known  offender,  ibid, 
According  to  Catyayana,  they  who  subsist  by  the  eanuDgi 

of  the  party,  or  perfonn  service  for  him,  or  are  Us  kins- 
men, or  his  intimate  friends,  or  partisans,  are  not  in 
general  admissible  as  witnesses  in  his  cause.  Neverthe- 
less, it  is  laid  down  by  Menu,  (ch.  viii.  v.  72.)  tha^  in 
cases  of  violence,  the  judge  must  not  examine  too  strictly 
the  competence  of  witnesses.  C* 
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